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AMENDED COMPLAINT \ 


JNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


POLORON PRODUCTs, INC., a New York : 
corporation, : 72 Civ. 3884 


Plaintiff, 


~against- s 
$ AMENDED COMPLAINT 
LYBRAND, ROSS BROS, & MONTGOMERY, ¢ _JURY DESIAN IED 
Defendant. $ 
Oe meen nme mae meee wena e 


Plaintiff Poloron Products, Inc., by its attorneys, 
Gold, Farrell & Marks, for its amended complaint + rein, 


allezes as follows: 


THE PARTIES 

1. Plaintiff Poloron Products, Inc., (hereinafter 
referred to as "Poloron New York") is a corporation 
ine rporated under the laws of the State of New York, having 
its principal place of business in the State of New York, 

2. Defendant “ybrand, Ross Bros. & Montgomery 
(hereinafter referred to as "Lybrand") is a general partner- 
ship of certified public accountants, organized under the 
4aws of the State of New York, doing business in many cities 
throughout the United States, including the City of New York, 
State of New York. Defendant Lybrand represents itself as a 


firm of expert accountants and auditors. 


JURISDICTION 


3. The claim set forth herein arises under the 


Securities Exchange Act of 1934, Section 10(b), 15 U.S.C. 


$78j(b), and Rule 10b-5 of the Securities and Exchange 
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ralete2 accounts that are affected by inventory such as 
cost of sales, income tax liability and expense, net income 
ana retained earnings. Eecause of the materiality of these 
matters, we express no opinion on the accompanying balance 
snaet taken as 2 whole. 
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} LIASILITIES 43: 

| Current liabilities: : . 

Bank overdrafts 
| ifetes payable 
| Bank , 
Vendors 

Other, current portion 

i 

*-Hote payable, Talcott 

j Accounts nayable 

i Exployees' funds withheld 

| Accru2d expenses 

| v lJranty claims peyabdle 

| Total current liabilities 

; Notes nay2dle 

| Less, Current portion 

} Loans payable, stockholders 

| Total liabilities 

} Stockholders! equity: 

| Cepital stock, no par value: 

t ‘authorized 2090 shares; 
Outstanding 100 shares 

Retained earnings (deffcit 

Total stockholders! equity 
Totel liabilities end stock: 
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e financing enrougsn the Pirst 


or Yew York City. The bank 
lateral accounts receivable of 
ecurity interest in inventory 
Quipmens. 

rs consist of a series of 
elve vendors in various 

and bcar interest at rates 


Ot arose in May, 1966 from the 

S from a former supplier. 

rest at 85 Ser annur: after October 
al sum is payable in six equal 
nstalments mmencing November 
Sether with eccrued interest. 
Olds a Security interest in 

f $15,974.47 and the corpora 
October 31, 1955 which-is 

by a corporate officer.. 
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‘ SUPPLEMENTARY FINANCIAL DATA 


t 

The balance sheet referred tc in our oovinion on 

jeses 1 anc 2 are set forth on pages 3 and hy, inclusive, of tnis 
feport. Our examination was made primarily for tne puroose of 
rencering an opinion on this balance Sheet, taken as a whole. The 
ither data included in this report on page 6, although not 


procedures applied in the examination of the baiance sheet. 

! 

. Because ive were not able to satisfy ourselves on the 
+. 

arising of the ending inventory, we are not able to express en 

j 

pinion on the appended Statement of income which includes related 
| 

Pa wien are affected by inventory such as cost of sales, 
ppsone tax expense, net loss and retained earnings (deficit). 
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» 1957 


$6,251,372.60 
_3:717, 584.34 
"533,788.26. 


_1,200,546.1h 
665,757.88 
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616,757.88 
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ANSWER AND COUNTERCLAIMS .. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RE SSI ie «nm tal a | ile a dea sda Miso by chur ike x 
POLOROH PRODUCTS, INC., a New York : 
Corporation, 

Plaintiff, : 72 Civ. 3884 

~against- 3 
ANSWER AND 

LYBRAND, ROSS BROS. & MONTGOMERY, $ COUNTERCLAINS 
(now known as Coopers % Lydrand) 

Defendant. 
OS OO 6 @ @ @ & & 6 ee wo @ & & x 


Defendant Lybrand, Ross Bros. & Montgomery ("Lybrand"), 
by its attorneys Hughes Hubbard 2 Reed, responds to the amended 


complaint herein as follows: 


ANSWER 

1. States that it is without knowledge or information 
sufficient to form a belief as to the truth of any of the allega- 
tions contained in paracraph 1 of the amended complaint, except 
admits on information and belief that plaintiff Poloron Products, 
Inc. ("Poloron") is a New York corporation with a place of busi- 
ness in New York. 

2. Admits each and every allegation contained’ in 
paragraph 2 of the amended complaint. 

3. Denies each and every allegation contained in 
paragraph 3 of the amended complaint, except admits that plain- 
tiff purports to allege a claim arising under the Securities 
Exchange Act of 1934, § 10(b), 15 U.S.C. § 78j(b), and Rule 
105-5 of the Securities Exchange Commission, 17 C.F.R. § 240. 
105-5, promulgated thereunder, and purports to base venue on 


§ 27 of said Act, 15 U.S.C. § 78aa. 


-* 
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4, Admits each and every allegation contained in 
paragraph 4 of the amended complaint, except denies that plain- 
tirr ever delivered to the Sellers any stock pursuant to the 
terms of the Purchase Agreement, and refers to said Purchase 
Agreement for its content. 

5-: Admits, on information and belief, each and every 

! allegation contained in paragraoh 5 of the amended complaint, 
except dentes that Lybrand prepared the 1956 balance sheet or 
Levitt Manufacturing Corporation ("Lic"). 

6. Admits each and every allegation contained in 
Paregraph 6 of the amended complaint, exce t refers to paragraph 
1E of the Purchase Agreement for its content. 

\ 7. Admits each and every allegation contained in 
paragraph 7 of the amended -onplaint (assuming the figure "15" 
Should be "1R"), except refers to paragraph 1R of the Purchase 
Agreement for its content. * 

8. Admits each end every allegation contained in 
paragraph 8 of the amended complaint, except refers to paragraph 
7 of the Purchase Agreement for its content. : 

9. Denies each end every allegation contained in 
paragraph 9 of the amended complaint, except admits that 
Ly>Drand was informed in November, 1967 that the planned closing 
date of a stock purchase egreement between plaintiff and the 
Owners of the stock of LMC was December 1, 1967 (the "Closing 
Date"). 

10. Denies each and every allegation contained in 
paragraph 10 of the amendee complaint, except admits that 
in the course -f its examination of the books and records of 
LMC, Lybrand wrote out at least one handwritten draft of Luc's 


balance sheet. 
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ll. Denies each and every allegation contained in 
paragraph 11 of the amended complaint, except admits that on - 
ebout Pebruary 9, 1968, Lybrand delivered a report (the "Report") 
upon the balance sheet of LMC, a copy of which is attached to 
the amenced complaint as Exhibit 3; and Lybra.u Specifically 
States (1) that at closing on Decenber 1, 1967 plaintiff ana 
“$3 wer2 in possession of a tentative, uncertified draft of 
a@ balance sheet of LMC containing figures which 211 understood 
to be subject to correction; (11) that the document annexed to 
the amended complaint as Exhibit 2 is a deceptive and misleading 
copy of said tentative balance sheet because the words "Draft 
12/1/57" have been deleted, and a true photocopy of said tenta- 
tive balance sheet is annexed hereto as Exhibit A; and (4111) that 
as indicated in a letter of agreement executed at closing by 
plaintiff and Sellers (a copy of which is annexed hereto as 
Exhibit ©), plaintiff did not rely on said tentative balance 
Sheet with ressect to the accounts challenged in this action. 

12. Admits each and every allegation contained in 
parasrapn 12 of the amended complaint, except refers to the 
Report for its content. 

13. Denies each and every allegation contained in 
paresraph 13 of the amended complaint, e..2ept admits that on 
Decemder 1, 1967 plaintiff and the Sellers consummated the 
Purchase Azsreement. 

14. Denies each and every allegation contained in 
paragraph 14 of the amended complaint. 

15. Denies each and every allegation contained in 
paragraph 15 of the amended complaint, except States, on infor- 


mation and belief, that plaintiff's auditors for the fiscal 


years ended September 30, 1968 and September 30, 1969 reported 


A eee mw we reer te 


in. 


the discovery of approximately $122,687.00 and $59,095.00, 
respectively, in what they believed to be liabilities of LMC 
existing as of September 30, 1967 unaccounted for in the Report. 

16. Denies each and every allegation contained in 
paragraph 16 of the amended complaint, except admits that Lybrand 
used the mails and other means of interstute communication in 
connection with its preparation of the Report. 

17. Denies each and every allegation contained in para- 


graph 17 of the amended complaint. 


PIRST DEFENSE 
18. The amended complaint fails to state a claim 


ageinst Lybrand upon which relief can be granted. 


SECOND DEFENSE 
19. Plaintiff has failed to aver the circumstances 
constituting Lybrand's alleged fraud with the particularity 


required by Rule 9 of the Federal Rules ef Civil.Procedure. 


THIRD DEFENSE 
20. The amended complaint is barred by the applicable 


rSatute of limitations. 


FOURTH DEFENSE 
21. Messrs. Samuel Levitt, Carl Levitt and Jay 

Levitt (the "Levitts"), the persons who sold plaintiff the LMC 
stock, agreed in paragraph 10A of the Purchase Agreement, jointly 
and severally, to indemnify and hold plaintiff harmless against 
and in respect of losses sustained by it by reason, inter alia, 
of any and all liabilities or other claims against LMC of any 
rature whetier accrued, absolute, contingent or otherwise exirt- 
ing at September 30, 1967 to the extent not reflected or reserved 


against in fuls in LMC's balance sheet as at September 30, 1967. 


-4. 


22° 


Pursuant to paragraph 7B of the Purchase Agreener*, 


and as a condition precedent to the obligations of plaintiff, 
Samuel Levitt entered into a sales representative agreement (the 
"Seles Representative Agreement") with LMC, a copy of which is 


attached nereto as Exhibit C. Paragraph 12 of the Sales Rep- 


* | 
resentative Agreement authorized LMC (renam 1 Poloron Products 


o? Indian ay. EG; 


to set 


orf against ccmaissions payable thereunder any amounts owing 


uncer the indemnity provision of the Purchase Agreement. 


23- On information and belief, plaintiff, despite this 


right of set-off, through its wholly-owned subsidiary Poloron 
Indiena, hes paid sums in excess of $1,500,000 in commissions 
under the Sales Representative Agreement to Samuel Levitt's 


a 


assignee, the Dynamark Corporation ("Dynamark"), corporation 


organized and controlled by the Levitts. Said payments exceed 


the ancunts of liabiiities presently charged to Lybrand. 
24. Plaintiff has waived, or is estopped from assert— 
ing, any clair against Lybrand. 
FIFTH DEFENSE 
25. Plaintiff has failed to mitigate its alleged 
damages. 
SIXTH DEFENSE 
26. On information and belief, the operations of 


Poloron Indiana have been profitable and plaintiff hes not 


been careged. 


SEVENTH DEFENSE 
27. Repeats and realleges each and every allegation 


coutained in paragraphs 21 and 22 above as though alleged in 


full hereat. 


Or 
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28. Paragraph 103 of the Purchase Agreement autho~ ize: 
plaintiff to set off any amounts owing under the indemnity pre 
vision of the Purcha: -reement against stock in plaintif 
otherwise due the Levicts under the Purchase Agreement. 

29. Plaintiff has delivered no stock whatsoever to 
the Levitts under the Purchase Agreement and, on information and 

i belief, has made set-offs in excess of $309,000 acainst stock 
otherwise due the Levitts under the Purchase Agreement and 
against commissions otherwise due under the Sales Representative 


Agreement. Plaintiff has thus recouped far more than it paid for 


the LMC stock, and has therefore not been damaged. 


¢ EIGHTH DEFENSE 

30. The sale of securities involved in the present 
action has been the Subject of prior actions, and in 1971 such 
ar action (the "First Action") was pending before this Court. 
Poloron and Lybrand were parties thereto, as were the /, vitts, 
Dynamark and Poloron Indiana. 

31. On or about June 28, 1971 all parties entered into 
a stipulation dismissing the said action pursuant to Rule 41{a)(1) 
of the Federal Rules of Civil Procedure. 

32. Prior to the @ismissal, the Levitts ang »- mark 
released any and all claims against Poloron for stock « * uder 
the Purchase Agreement as well as Dib socmditstons due under the 
Sales Representative Agreement. In return, Poloron executed a 
general release of its claims against the Levitts arising out of 
the LNC stock purchase, 

33. Any claim which Poloron might have had against 
Lybrand arising out of the purchase of LHC stock has been fully 
discharged. 


mls 
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NINTH DEFENSE 

34. Repeats and realleges each and every alisastsen 
contained in paragraphs 39, 31 and 32 above as though alleged 
in full hereat. 

35- As a part of their settlement, the Levitts and 
Oynamarx exacsed from Poloron its promise (a) to file a complaint 
against Lybrand which would allege that Lybrand had defrauded it 
into paying the Levitts more than the LMC stock was worth, and 
(b) to pay over to the Levitts 75% of whatever sums it might 
obtain from Lybrand. 

36- As an inducement to Poloron, the Levitts and Dyna- 
mark esreed to pay 75% of all costs of the litigation against 
Lybrand and agreed to rebieabes Polovzon for 75% of any judgment 
which Lybrand might obtain by way wf counterclaim or third party 
claim against Poloron or Poloron Indiana. The Levitts and Dyna- 
mark also promised to find Poloron an attorney who would prose- 
cute the suit against Lybrand cn a contingent fee basis, and 
promptly caused Poloron to <ngase their own attorney. 

‘37- %In return, Poloron agreed that no new attorneys 
would be retained except with the Levitts' prior approval, and 
agreed to assign its purported claim on demand if the Levitts 
wanted to proceed with the litigation themselves. 

38 By virtue of the above described champertous 
agreement, plaintiff has been improperly and collusively made to 
invoke the jurisdiction of this Court, and the complaint must be 


dismissed, 


TENTH DEFENSE 
39- Repeats and realleges each and every allegation 
contained in paragraphs 30 and 31 above as though alleged in full 


hereat. 


: 
: 
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40. Having dismissed the First Action, on or about * 
December 30, 1971 plaintiff filed a complaint against Lybrand in 
the United States District Court for the Northern District of 
Illinois (the "Second Action"). This Second Action was based on 
the same claims involved in the First Action, and the complaint 
was identical to the complaint which commence the present action.| ' 


41. On or about February 9, 1972 plaintiff voluntarily 


|} disaissed the Second Action by filing a notice of dismissal pur- 


suant te Rule 41(a)(1) of the Federal Rules of Civil Procedure. 
42. Pursuant to Rule 41(a)(1), plaintiff's claim in 


the present action is barred by the doctrine of res judicata. 


, ELEVENTH DEFENSE 
43. The Levitts, Dynamark and Poloron Indiana are all 
necessary and indispensable parties to the present action within 
the meaning of Rule 19 of the Federal Rules of Civil Procedure. 
Each is subject to the jurisdiction of this Court as to both 
service of process and venue, and each can be made a party with- 
out depriving this Court of jurisdiction over the subject matter 


of this actiou, but none has been made a party. 


WHEREFORE, Lybrand respectfully demands judgment dis- 
missing the amended complaint with costs and disbursements, 


including attorneys fees, of this action. 


FIRST COUNTERCLAIM 
44, Lybrand repeats and realleges each and every 
allegation contained in paragraphs 34, 35, 36, 37, 40 and 41 
above as though alleged in full hereat. 
4S. Plaintiff instituted the Second Action mali- 


ciously, without probable cause, und solely at the insistence of 


the Levitts and Dynamark. 
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&6- Plaintiff instituted said suit to advance no 


pecuniary or other justifiable interest of its own, but solely 


to injure Lybrand, 


47- On or about September 12, 1972 plaintirr insti- 
tuted the present suit. 


48. Plaintiff instituted said Suit maliciously, with- 


i 
| and Dynamarx. 


Out provable cause, and sole}: ac tre insistence of the Lavitts 
Ps ? 


49. Plaintirr instituted said suit to advance no 


pecuniary or other justifiable interest of its own, but solely 


to injure Lybrand, 


50. 


AS a consequence of the wrongful, improper and 
‘ 


unlawful acts of plaintirr hereinbefore alleged: 


(a) a substantial amount of the time of executives 


and other personnel of defencant has been and will be utilized to 


|deal with the problems created by said acts rather than profit- 


ably utilized in the cpera 


tions of defendant, resulting in substan- 
tial damages to defendant; 


(b @ substantial amount of money, including coun- 


Sel fees, was expended by defencant to defend Plaintiff's Second 


Action prior to notification of plaintiff's voluntary nonsuit; and 


(c) a substantial amount of z ey, including coun- 


Sel fees, has been and will be expended by defendant to defend 


he present action. 


SECOND COUNTERCLAIM 
EAL 


D1. Plaintiff owes Lybrand $4,830.00 according to the 


account annexed hereto as Exhibit D, plus interest. 


WHEREFORE, Lybrand demands judgment: 


(a) Dismissing plaintiff's amended complaint herein; 


oe eee eee oe 


— 
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i (bo) As to Lybrand's First Counterclaim, reauiring 


us plaintif¢e to pay Lybrand actual damages in the sun of 
$81,500, plus interest, and exemnlary damages in the sum of 
‘$1,000,000; 
: (c) As to Lybrand's Second Counterclaim, requiring 
Plaintiff to pay Lybrand damages ir ‘he sum of $4,830.00 plus 
interest; 

(d) Awarding Lybrand the reasonable cost of this 
“action, including attorneys fees; and 


(e) Granting such other and further relief as this 


Court may deem just and proper. 


HUGHES HUBBARD & REED 


By 


One “all Street 
‘ New York, New York 19095 
¥ _ (212) “Hh 3-6500 


Deted: New York, New York 
i May 15, 1974 5 
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queeocers am om 


Decerver 1, 2 


Mow 
wes * 


Kir. 
Mr. 
Biter, 


230 Fifth Aver. 


In connection with the Closing today of our Agreement, 
dated October 27; 1S57 ("Agreenent"), with respect to our 
purchzse of all of your outstanding stock in Levitt Manufacturing - 


Corporation “rseyits"), we have agreed as follows: 
b 
: ae . es 
1. Lybrand, Ross & Kantgomery has this day delivered a 
to us 2 tentative balance sheet of Levitt 
1967, a copy of which has been initi 
Levitt. The net worth, as shown on such financiel statenent, . 


subject to any corrections that Lybrand, Ross ana Hon coowners Tie 


may wake and es finally certified by them, shall be .*« :d to bs 
the n wortn of Levitt as of September 30, 1967 for all purposes 
of the Agreement, exccot as Sthemukse statea-hercin, and subject 
to the followings adsustmant: -Kotwithstanding the figure show ‘ 


4n -sucn statement es the value of the inventory of Levitt, which 
figure in the tentative balence shoot is $1,052,563.93, such 
inventory sh2il be deemed to be $59,000 less than the amount ~ 


- (i. Ae —s 
fe 


show on such | ‘statemeat 2s~-fine MIyt certified and the net worth 


shoxn on such certified statemant shall ve reduced by Lh? SiH. 


2, he allowances for aeuvtful accounts to Da alas Ost 
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Sdmaten ax, 2- 1967 


tentative fina 


4 ? 
2neial 


cludes the allowances 
shorn on Appendix A for the eccounts listed thereon, te by 
Sentenmber 39, 2968 tho amounts a actually COllected from any of 
the 2ccounts 


outstanding 2ccounts as 


amount of Such accounts 


applicable Gllovance 


listed in A 


“NON Appendix Ry 


DpeNdix A with PeSpect to their respective 
Of September 30, 1967 excecds the face 
&S Of September 30, 1967, less the 


We chall, for Purposes 


ase the nes worth of Tevitt as of September 
D ate: “° . 
30, 1967, by any such amount Or amounts, Any 2mounts SO credited 
Shall reduce the *Guresate 


© such certir 
event tha 


balance of such rec 


excceds the net amount of 


We shalj increase the 


September 39, 19 7 


Tied Statement 
tas or September 30, 


ivadles (less the 


reserve for doubtful accounts shown 


as of Sentembep 30, 


1967, and in the 
\/ 
1967 the am 


ounts Collected on the 
© accounts listed in Appendix A, 

€5 of Sevtember 30, 1967, 
the balance Sheet as of 


for Purposes of the Agreement, 


Cr : Premder 30, 
1968 that the MWabtiities Of Levitt as ©? September 30, : 
1967 £211 to disclose 22) the 


| 


: 
: 
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O ray : 
December 1, 1957 |. 


to trade creditors as of September 30, 1967, the net 


- 


eed) ae ee Sa atc Dan 2 VOHY 3:33 *, wen ead } 
WODLR SS OF Septe:.3o> JO, WSF sini be decreased oy 


the amownt of such undisclosed lichbilities, 


ae eae) ee a) ee 
Liabilities, 2c 1. 


% 


solely by us, except that we shall not compromise or settle the 
ontstanding amounts due as of Septemter 30, 1957 with respect 

to the acccunis listed in Appencix A witnout the consent of 
S2ruzel Levitt. We shall, however, seek your advice, coovsreation 


andi concurrence in connection with any such settlement, adjust- 


ment or compromise : "ipa ° 


This letter shall be deemed to supplement and aniend 
ber 27, 1967 which, execpt as indicated 
hercin, is in all respects ratified and confirmed. 

Very truly yours, 


POLOROX PRODUCTS, INC. a 
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Aldens — 

Milweay 

John Plain 

Co-Cp Zlectric 
Grainscer 

KPCaLEC 

Rerkshire 

Val “est 

Crewcut 

© & KR Distritting 


Swope Parkway 


Ds) 


APYERDIZ A 


( 


are 
Mo 


OQ 


Allowance for 
Dower Accour.ss 


$ 32,500 
20,000 
8,000 
600 

500 

6,209 
3,732 
7,193 
2,173 

_ 2,020 


£. 


85,593 


aetna 


2,380 
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SALES REPRESENTATIVE'S AGREEMENT 


2 
_ AGREEMENT dated this 1st Gay of December , 1967, 
by and beti:een LEVITT MANUFACTURING CORPORATION (hereinafter 
called "the Company") and SAMUEL LEVITT (hereinafter called 
“Levitt"). 
This Sales Representative's Agreement is entered 


into pursuant to Sectic: 73 of an Agreement dated as of 


October 97, 1957 (hereinafter called "the Agreement") providing 


for the purchase by Poloron Products, Inc. (hereinafter 


called "Poloron") of all the outstanding capital stock of the 


Company. %s 


The parties hereto egree as follows: - > 


1. The Compe, herety appe*its Levitt as its exclusive 


Sales representative for the period commencing on the Effective 


Date, as hereinafter defined, and except as provided for in 


paregraoh 6, terminating three (3) years thereafter. Levitt 
eccepts such eppointment end asreés during the term hereof to 
use his best efforts to promote che sale of, to sell ond to 


cause others to sell, the Company's products and to perform such 


other cuties in connection with his activities hereunder as the 


Company reasonably may request from time to time. 


2. In full consideration of all Levitt's services 


and activities hereunder, the Conpany agrees to pay Levitt 


-@ commission of 6% on the first 37.5 million of shipments to 


customers by the Company 
hereof 


And after the Effective Date, 


of its products for each year during the { 


and 5% on any shioments in any 


Such year in excess of $7.5 million. Said commissions shall ve 


based on the Comp2ny's Linvotce price 


OR OMe mem ww eee eee -° 
ae | 
. 


en 


_— 


(2) employ and maintain an adequate 
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t 


«6 


Ps . 


exclusive of taxes end shipping charges. Commissions shall 


be paid with respect to cach month's Shipments during the 


term hereof on or before the tenth day of the fo Llouting month, 
y & ®o 


, _ , ' 
Any commissions paid with respect to merchandise nee is 


returned to and accepted by the Company shall be charged back 


to Levitt and deducted fron 2 


3. Levitt shall, in connection with his dinbes here- 


under (1) provide and maintain a sales office in New York City, 


sales force to solicit the 


‘trade and provide the desired market exposure for the Company's 


products, (3) secure representation of the Company's products 


et trade shows, including the display and exhibition of such 
. - - 


products at the annual Herdwere Show generally held in Octobe of 


each year and at the two wationad Houseware Shows Senerally held 


and (4) provide such other 


facilities and services 2s ra; ‘be required of Levite as the Company 


‘ - 


. 
Te 


exclusive sales r eores ative in the sale and marketing of 


the Company's products. Levitt 


incurred in connection wit his activities her re 


shall bear all costs and exp2nses 


uncer, except 


that the Company shall r inbetnt him for edverti sing e expenses 


incurred by him in an amount not to exceed 925,090 for each 


fiscal year. All person: employed by Levitt shall be his en- 


alavess ‘and not employees of 


the Company or of Poloron.. Levitt 


Shall act hereunder es 2n independent contractor and not as an 


Compeny and he shall have no 


ron in any manner. : 


@gent or emloyee of Poloron or the 


authority to obligate the Ceapeny or Polo 


4. All sales for or on behalf of the Company shall be 


subject to acceptance by the Con pany which shall have the absolut 
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right in its discretion to refuse to accept any orers, 
F - . * Whether procured by Levitt or others, to refuse to make 
i ény ipment eng to accept such returns with respect to 


r2y determine, provided, however, 


; 

' 

ee 
; * any such Shipments as it rr i 

that if the Company ref 


fuses to accept any orders procured 


by Levitt and does not, within tienty (20) days after such 


orders are forwarded t5 it for accentance, advise Tevitt 
: Of the reasons for such refusal, such orders shall be treated 
as if they were shinoed in Isic: for purposes only of para- 
Sreph 6 herein, ‘ ‘ Fa ti ‘ ‘ . 
: ; , an 5- Levitt agrees to indemnity” and hold the Company 
; ' rg . . @m Poloron harmless against any demage, loss, liability, 
. r ie cost Ov expense in any way relating 


& to Levitt's business or 
his services and activities 


ee hereunder or in connection herewith. 
- Sa é We. : . : . 
i : .6. In the event that the eesregate invoice value of 
' - 
é Shipments rede by the Company to cust vom2rs in any twelve month 
period ending on June 39 do not exceed $5,000,000, the Company 
bay, at any time thereafter, uvon thirty (30) davs written 
¥ J t sg _ Gay 
- ee 
4 j 
F : notice to Levits, terminate this Sales Representative’ "Ss Agreement 
5 : : ae! Se Aereement May not be @sSigned by Levitt 
‘ ae without the Comp vurts written consent, excent that Leavitt, cay 
y j » @ssign this AG .2i- Ou to e cor>oration of which at least 503 
* ‘ . 
| . 
! of the outsterzt & ster is otmed hin, : one . 
¥ ‘ . , 
| - 8. Tals Sales Reprecentative'ts Agreement shall 
. become effective on the date thet Poloron écqufires all the 
outstanding stock of th wm 
A Such date betn- pars ved to he 


| 

{ 

i se Compeny bursuant to the Asreement 
‘ 

{ 

| 
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S. Levitt esrees that curing the term of this . 


@egreement or eny renewal hereos he will not directly or in- 


‘directly sell, handle, 


Sale of, Products which compete with the prod 


or sold by the Company, 


the Company Propos 


. | 
or item not theretofore manufactured or sold by it, it will ! 


SO advise Levitt who shall thereupon haya $C days within 
which to cease any ies cheretofore 


© conducted by him 


& iten or Product. 


10. This @greenent Shall be re 


2B 


newabdle for Successive 


one year terms on the sane terms and Conditions herein con- 
tained unless prior to the lst or June preceding imnediately 
the expiration of the Orisinal tern of this acreement or any 
renewal term either party advises the other party in writing 
of his or its intention not to $0: pation. . 


. 


ll. This Sales Representative's Agreement May not 


be changed or terminateg orally and Shall be con: trued 


and interpreteg in accordance with the laws of the State of. 


New York. 7 


~. 


o* * 4 

12. |The Company will be entitled to Setoff and deduct 
: rN @ > 

from amounts payable to Levitt or tts assignee hereunder any 

émounts due or payable by Levitt to the Company or to Poloron 


under the Agreement or Otherwise. ; 


IN WITNESS WHEREO?P, the pérties hereto have caused this 


Agreement to be executed a3 of the 


day and yer first above 
Written, 


ee 


i 
| 


Mr. Menanen Jacobi 
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Poloron Pregucts of Indiana, Inc. 


1535 HBuzen.+ 
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viees tarcuch December 31, 1968, 
Lev rort of exauinatlon for 


Expenses 


— 


January 29, 195 


$ 4,400.60 
430.09 
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ZUNITED STATES DISTRICT COURT 
# SOUTHERN DISTRICT OF NEW YORK 


ll x 
HPOLORON PRODUCTS, INC., : 
Plaintiff, $ 
-against- : 72 Civ. 3884 
HLYBRAND, ROSS BROS. & MONTGOMERY (now known : THIRD PARTY 
as Coopers & Lybrand), COMPLAINT 
Defendant and : 
Third-Party : 
Plaintiff, 


«a ~against- 


| POLORON PRODUCTS OF INDIANA, INC., SAMUEL 
HLEVITT, CARL LEVITT, JAY LEVITT, DYNAMARK 3 
CORPORATION AND GEORGE FEIWELL, 


Third Partv 
Defendants. $ 


Defendant and third-party plaintiff Lybrand, Ross Bros. 
}& Montgomery ("Lybrand"), by its attorneys Hughes Hubbard & Reed, 
Halleges: 

1. Plaintiff Poloron Products, Inc. ("Poloron") has 
Wfiled asainst Lybrand a complaint (the "Conplaint"), a copy of 
iwnich is hereto attached as Exhibit A, and an amended comnlaint 
(the “Amended Complaint"), a copy of which is attached as Exhi- 
jbit B. 

2. This third-party action arises under Section 10(b) 
pof the Securities Exchange Act of 1934 (15 U.S.C. § 78j(b)) and 
#the Rules and Regulations of the Securities and Exchange Commis- 
iSsion promulgated thereunder, and under princinles of common law. 

3. Jurisdiction of this Court is ancillary to its 
Jurisdiction over the princinal action, and is further based uvon 
Section 27 of the Séiaperdan Exchange Act of 1934 (15 U.S.C. § 
}78aa). 
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4, Lybrand 4s a partnershin of certified public 
accountants organized under the laws of the State of New York 
and maintains offices at, among other places, 1251 Avenue of 
the Americas, New York, New York within the Southern District of 
New York. 

5. Third-party defendant Poloron Products of Indiana, 
Inc. is a New York corporation having its principal place of 
business in the State of Indiana, and is the successor in interest 
to and was formerly known as Levitt Manufacturing Corporation 
(hereinafter both Levitt Manufacturing Corporation and Poloron 
Products of Indiana, Inc. are referred to as "Poloron Indiana"). 

F 6. At all times pertinent hereto, up to and including 
December 1, 1967, third-party defendant Samuel Levitt was the 
principal stockholder and president of Poloron Indiana. 

7. At all tines pertinent hereto, up to and including 
December 1, 1967, third-party defendant Carl Levitt was a major 
stockholder and secretary-treasurer of Poloron Indiana, in charge 
of *ts financial and bookkeeping operations. 

8. At all tines pertinent hereto, up to and including 
December 1, 1967, third-party defendant Jay Levitt was a najor 
stockholder and vice president of Poloron Indiana. 

9. Third-party defendant Dynamark Corporetion is an 
Illinois corporation which, uvon information and belief, is 
wholly owned by the Levitts. 

10. Third-party defendant George Feiwell is an Illinois 
attorney who, at all times pertinent hereto, (1) uo to and in- 
cludir; December 1, 1967 was general counsel to and acted as 
age. tor Poloron Indiana; (411) up to and including the present, 
has represented and acted as agent for third-party defendants 


Samuel, Carl and Jay Levitt and Dynamark Corporation, (1411) since 


“June, 1971 has represented and acted as agent for plaintiff with 


respect to the assertion of claims against .Lybrand. 
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11. On or about October 27, 1967 Poloron entered into 
a written asreement with Poloron Indiana and Samuel Levitt, Carl 
Levitt and Jay Levitt (the "Levitts") and one Jack Whitney, the 
owners of all of the outstanding stock of Poloron Indiana, by the f 
terms of which Poloron agreed to ecquire all of said stock in 
exchanse for $11,209 rlus a future amount of Poloron stock eaual 
in value tu 20% of the pre-tax earninzs of Poloron Indiana for 
the fisc2l years ending in 1968, 1969 and 1970. - (A or of this 
agreenent [the ""urchase Agreement’] is annexed to the Amended 
Complaint as Exhibit 1.) The Purchase Agreement further provided 
that th Levitts would produce a balance sheet of Poloron Ina‘ana 
as of Sgotenber 390, 1967, audited by Lybra 1. The Levitts agreed 
in p2rasr2nh 10A of the Furchase Raveonsle to ina -nify Polorsn 
with respect to any liabilities and claims against Poloron Indiana 
existing on September 30, 1967 which were not veflected or re- 
served asainst in the balance sheet. Paragraph 10B of the Pur- 
chase Asreement authorized Poloron to set off any su” it might be 
owed uncer the above indemnity provision against the amount of 
Poloron stock ctherwise. due sellers. 

12. Samuel Levitt. concurrent with the stock purchase, 
ani as 2 condition precedent to Poloron's obligations under the 
Purchase Agreement. entered into a sales representative agree- 
ment (the “Sales Representative Agreement") with Poloron Indiana, 
a copy of which is attached hereto as Exhibit C. The Seles Revre 
sentative hevesnen. 1corporated a similar right to set_off any 
amounts owing Poloron under the indemnity vrovision of the Pur- 
chase Asreement against sales commissions otherwise payatie to 
Samuel Levitt or hia assignee. 

13- Lybrand's only role was to report on the Septenber 


30, 1967 balance sheet of Poloron Indiana. A handwriiten draft 


of a tentative balance sheet of Poloron Indiana as of Sepvtenber 
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30, 1967 (the "Tentative Balance Sheet") was available on 

December 1, 1967, the Closing Nate for the Purchase Agreenent. 

A copy of the Tentative Balance Sheet is annexed hereto as 
Exhibit D. Lybrand, however, did not render any report until 

| February 9, 1968. A copy of Lybrand's renort (the "Renort") is 


| attached to the Amended Complaint as Exhibit 3. 


PIRST CLAIM FOR RELIEP 

14. It is alleged in the Amended Convlaint (paragranvh 
15) that Poloron's auditors for the fiscal years ended September 
30, 1968 and September 30, 1969 reported the discovery of approxi- 
mately $182,000 of liabilities of Poloron Indiana undisclosed in 
the Tentative Balance Sheet, and that said auditors have dis- 
j covered other overstatenents of accounts receivable and under- 
statements of accounts payable as of September 30, 1967 aggre- 
geting approximately $40,000. Based on these allegations, Poloron 
y claims approximately $222,000 tn its action asainst Lybrand. 
15. It is alleged in the Amended Complaint (varagravh 
| 13) that on Decenber 1, 1967, Poloron, in exnlicit reliance on 
the balance sheet which was available on that date, consummated 
the Purchase Agreement. 

16. It is further alleged in the Anended Complaint 
| (paragraph 14) that the balance sheet at closing overstated the 
} net worth of Poloron Indiana bv at least $222,000, was false and 
misleading, made untrue statements of material fact and omitted 
to state material facts, and overated as a fraud and deceit 
| against Poloron. 

17. In conducting its audit and issuing its report 
referred to in paragraph 10 herein, Lybrand was not aware of any 
} fraud or deceit as alleged in the Amended Complaint, and, in ac- 


} cordance with generally accented accounting principles, relied 


~~ 


* 
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in good faith upon financial and transactional information and 


, documentation which WaS provided to it by third- ~party defendants 


Poloron Indiana and the Levitts. Lybrand was not aware of any 


"untrue statement of material fact 


» Or of any omission to State a 
" 


Material fact, or of any failures to disclose regarding Poloron 


Indiana's financial position, 


18. Upon information and belief, Poloron Indiana and 
the Levitts had knowledge or reasonable ground to know of any 
facts which rendered the Tentative Balance Sheet or the Report 
misleading, or of omissions to disclose or state material facts, 
which misled Poloron. As parties or participants therein, said 
third-party defendzcnts knew or should have known of any fraud 


or deceit as alleged in the Amended Complaint. If such fraud 


or Geceit existed, said third- “-Darty defendants participated 


‘din the ects ana transactions which were allegejly wrongful, 


and in the acts done in furtherance of the alleged fraud, as 


@llesed in the Amended Complaint and in pert in subsequent para- 


&raphs herein. 


19. if it should be determined, as alleged in the 


i 


Amended Complaint, that Poloron's consummation of the Purchase 
‘Mareen on December 1; ‘1967 was the result of its reliance on 
the balance sheet which was available on that date, such reliance 
was induced dy, and was Solely the result ofa misrepresentation 
by the Levitts and Poloron Indiana that said balance sheet was 
reliable. 

20. If the fraud or deceit as alleged existed, or if 
the alleged wrongfu2. acts or omissions occurred, such fraud, 
deceit, acts or omissions were of benefit to, and were designed 


to be of benefit to, said third-party defendants, and were not 


~ meme 
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of benefit to or intended to be of benefit to defendant and 
third-narty plaintiff Lybrand. 

21. In its audit cf Poloron Indiana's financial state- 
ments, Lybrand relied uvon third-party defendants Poloron Indiana 
and the Levitts to disclose the names of all of Poloron In- 

ana's debtors and creditors, including but not limited to 
sustomers, suvpliers and banks with which it transacted business, 
and Lybrand relied upon representations by said third-party 
defendants that such full disclosure had been made. 

22. On or about February 9, 1968, third-pverty defendant 
Carl Levitt, at Lybrand's recuest, executed a liability certificat 
on behast of Poloron Indiana which certified to Lybrand that 
Poloron Ind¥ana had no liabilities other than those contained in 
the Tentative Balance Sheet. A copy of said liability certifi- 
cate is annexed hereto as Exhibit E. 

23. Said liability certificate was received by Lybrand 
on February 9, 1968, and in reliance thereon, Lybrand issued the 
Report. 

24. Said liability certificate inter alia, certified 
that as of September 30, 1967: (1) all liabilities had been 
taken up on the books of account, (2) there were no unused bal-— 
ances of letters of credit outstanding and that (3) there were no 
contingent liabilities except as reported by Poloron Indiana's 
counsel. 

25. Upon information and belief, the undisclosed lia- 
bilities alleged in the Amended Complaint include, inter alia, a 
$45,000 letter of credit entered into for Poloron Indiana with a 
bank whose name was not disclosed to Lybrand and with which 
Poloron Indiana did not otherwise deal. 

26. If it should be determined, as alleged in the 
Amended Complaint, that liabilities, doubtful receivables, costs 
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Hand losses in fact existed as of September 30, 1970 but were con- 


cealed anc not discloscc, third-party defendants Poloron Indiana, 


Samuel Levitt, Carl Levitt and Jay Levitt are responsible there- 


i for. 


27. Third-party defendant Dynamark Corporation, as 


j assignee of Samuel Levitt's rights under the Sales Representa- 


j tive Agreenent, has received $1,500,000 from Poloron Indiana 


since the consummation of the Purchase Agreement. To the extent 
that the allezations contained in paragraph 14 of the Amended 


Complaint are true, Dynamark Corvoration and its only stock- 


fholders, the Levitts, have teen unjustly enriched. 


‘ 


28. If any financial statements audited by Lybrand, 


yor any opinions rendered therec.: by Lybrand, should be determined 


to have been misleading, or if any statements made by Lybrand 


freceived by plaintiff should be determined by the court to have 


contained én untrue statement of a material fact, or to have 


ponitted to state a material fact necessary in order to make any 


statement mace, in the light of the circumstances under which 

it was made, not misleading, then and in that event third-party 
Gefendants Poloron Indiana, Samuel Levitt, Carl Levitt, Jay 
Levitt and Dynamark, and each of them, are liable over to Lybrand 
for all or part of any Judgment rendered asainst Lybrand, and 

for the costs and expenses to Lybrand resulting from this liti- 
gation. 


29. As set forth hereinbefore, said third-party de- 


i fendants are or may be liable to defendant and third-varty plain- 


tiff Lybrand for all or part of plaintiff's claim against Lybrand. 


SECOND CLAIM FOR RELIEF 
30. Upon information and belief, at some time not 


later than the Fall of 1967, while the Levitts were negotiating 


es 


the sale to Poloron of their stock in Poloron Indiana, the 


Levitts devised a scheme and conspiracy to deceive and defraud 
Lybrand in the performance of its audit of the balance sheet of 
Poloron Indiana as of September 30, 1967 and to deceive and de- 
fraud Poloron. 

31. Upon information and belief, in pursuit of their 
scheme and conspiracy the Levitts withheld from Lybrand vital 
information with respect to the liabilities and assets of Poloron 
Indiana, including, inter alta, all references to certain credi- 
tors of Poloron Indiana, including but not limited to suvpliers 
and banks, with the full knowledge and expectation that Lybrand 
was relying and would rely upon the financial and trausactional 
sabisattion and documentation which was vrovided to it, and 
Lybrand did so rely. 

32. As a direct result of the Levitts’ scheme and 
conspiracy, the Tentative Balance Sheet described in paragraph 12 
above, upon information and belief, understated the liabilities 
and overstated the assets and balance shee net worth of 
Poloron Indiana. Upon information and belief, said undisclosed 
liabilities included, inter alia, a $45,000 letter of credit 
entered into for Poloron Indiana by the Levitts with a bank whose 
name the Levitts withheld from Lybrand and with which Poloron 
Indiana did not otherwise deal. 

33. Further in pursuit of their conspiracy and scherie, 

(a) Upon information and belief, at 

the closing of the Purchase Agreenent on 

Deve oer 1, 1967, the Levitts misrepresented 

to Poloron that the Tentative Balance Sheet then 


in Poloron's possession accurately stated the 


liabilities and assets of vYoloron Indiana, 


a 
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th So ‘4ucing Poloron to consummate the 


Purchas: ,reement; and 

(b) on or avout Pebruary 9, 1968, third * 
party defendant Carl Levitt executed a liability 
cert. ficate (annexed hereto as Exhibit E) which 

certified to Lybrand that Poloron Indiana had 

no liabilities other than those contained +: 

the Tentative Balance Sheet. Said liability 

certificate was received by Lybrand on February 

9, 1968, and in reliance thereon Lybrand issued 

the Report. . 

: 34. The actions of the Levitts and Poloron Indiana 
Set forth above were intended to and did result in, upen information 
and belief, a false record of the assets and liabilities of Polcro 
Indiana upon which Poloron relied in consummating the Purchase 
Agreement on December 1, 1967, and which Lybrand was induced to 
partially certify on February 9, 1968. 
?5. Upon information and belief, the Levitts' con- 
spiracy to defraud and deceive Lybrand, which resulted in the 
false record described above, was an essential part of a larger 
scheme pursuant to which (a) they hoped to avoid at least part of 
the impact uvon them of Poloron's set-off richts described in 
paragraph 10 and 11 above, and (b) they planned to use said false 
record of assets and liabilities as a basis for making money 
demands against Lybrand. 

36. In 1968, 1969 and 1970 Poloron discovered what it 
believed to be liabilities, overstatements of accounts receivable 
and understatements of accounts payable as of Sentember 30, 1957 
which reduced the balance sheet net worth of Poloron Indiana by 
Several hundred thousand dollars. Poloron accordingly exercised 


its set-off rishts against the Levitts end Dynamark. 


| ~9- 


’ 


a 


to recover the amounts which had been set off. 
38. Upon information and belief, tnird party defendant 
‘ 


37. In 1970 the Levitts and Dynamark, represented by 
third party cefendant Feiwell, commenced an action against 


Poloron Indiana in the Northern District of Indiana, seeking 


Peiwell then knew of tiie scheme and conspiracy of his clients 
hereinabove set forth, and, in accordance with said schene and 

as a co-conspirator therein, shortly before trial filed an amended 
complaint which added Lybrand as a defendant. 

39. Before Lybrand had responded, the action was trans- 
ferred to this Court pursu2 “o 28 U.S.C.A. § 1404(a) and the 
complaint was again amended, cuding Poloron as a defendant. 

; 40. In the claim against Lybrand, it was falsely allece 
that at closing on December 1, 1957 Lybrand had delivered a bal- 
ance sheet of Po. ro. Indiana which had been certified by Lybrand; 
that the Levitts had relied on this balance sheet of their own 
company in closing; that the certified balance sheet was part of a 

cheme by Lybrand to defraud; and th2t it had operated as a fraud 
and deceit upon them. The complaint demanded that Lybrand pay the 
Levitts and Dynamark all amounts which Poloron and Poloron Indiana 
were permitted to set-off. 

41. Thereafter, in Mav or early June 1971 third-party : 
defendant Samuel Levitt and Joseph D. Brown, then President of 
Poloron, entered into secret settlement discussions. In accordanc 
with their scheme, the Levitts and Dynamark undeitook to persuade 
Brown that the nondisclosure of Poleron Indiana's liabilities had 

, been Lybrand's fault and that Poloron had a legal clain against 

| Lybrand for fraud. Upon information ana belief, the Levitts and 
| Dynanark further persuaded “Mr. Brown *-at the balance sheet pres- 
} ent at the closing 4 years earlier had been, not the Tentative 

] Balance Sheet, but the partially certified one which in fact had 


j been issued tx. onths after closing. 
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42. In the course of the settlement discussions the 
JLevitts and Dynanark exacted from Poloron its promise (a) that 


after the pending action had been dismissed, it would file a new 


—= 


Hsuit esainst Lybrand which would allege that Lybrand had 4efrauded 
hit into paying the Levitts more than the Poloron Indtana stock was 
worth, and (b) that it would pay over to the Levitts 75% of what- 
ever sums it nisht obtain fron Lybrand. 

43. As an inducement to Poloron, the Levitts and Dyna- 
imar agreed to pay 75% of all costs of the litigation asainst 

iLy> rand and asr reed to reivxburse Poloron for 75% of any judgment 
jWnach Lybrand nicht obtain by way of counterclaim or third party 
}clain against Poloron or Poloron Indiana. The Levitts and Dyna- 
[ner further promised to find Poloron an att orney who would pro- 
|secute the suit asainst lybrand ona contingent fee basis, and 
Jprosptly caused Poloron to so ensage third party defendant Feiwell 
}In return, Poloron agreed that no new attorneys would be retained 
Jexcent with the Levitts' prior anproval, and agreed to assign its 

| Purported clain on demand if the Levitts wanted to proceed with 
jthe litigation themselves. 

“4. On or about June 25, 1971 the Levitts, Dynamar’-: and 
| Poloron reduce? their egreenent to writing, and on June 28, 1971, 
I Lybrand's counsel was told that a settlement had been concluded 
tana that the parties wished to term‘nate the litigation. Loueénd, 
| knowing nothing of the terms of settlement, entered into a stinu- |. re 
lation of dism‘ssal pursuant to Rule 41(a)(1). 

45. In further pursuit of the scheme and consuiracy, 

lon or about December 30, 1971 Feiwell instituted the promised suit 
} on behalf of Poloron against Lybrand in the United States District 
ycourt for the Northern District of Illinois. The complaint there- 


} in falsely alleged that at the closin,, of the Purchase Agreement 


me. ee 
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Lybrand had delivered a certified balance sheet of Poloron Indiana 
that Poloron had explict¢ly relied on the certified balance sheet 
when it closed the Purchase Agreenent on December 1, 1957, that 
the certified balance sheet was part of a scheme to defraud, and 
that it had operated as a fraud and deceit upon Poloron. 

b | 46, Lybrand engaged counsel in the Northern District 

of Illinois and otherwise prenared to defend the action, but on 

or about February 9, 1972 Feiwell dismissed the comriaint by filin 


@ notice of dismissal pursuant to Rule 41(a)(1). 


| 47. In September, 1972, again as part of the schene of 


the Levitts and Dynamark, third-narty defendant Feiwell instituted 


-_ 


the present suit on behalf of Poloron against Lybranu. The Com- 
Plaint again made the false allegations described in paragraph 45 
above. 

48. As a result of a motion re by Lybrand for sanc- 
tions under Rule 11, the Amended Comolaint was filed. Therein, it 
is no longer alleged that Poloron received a certified balance 
sheet at closing. Instead, it is now alleged that the Tentative 
Balance Sheet was received at closing, but that Lybrand made 
representations as to its accuracy. Apart from this change, the 
allegations remain essentially unchanged. 

49, By virtue of the malicious and willful acts of 


the Levitts, Dynamark and Feiwell hereinabove set forth, and as 


@ direct consequence thereof, Lybrand has been wrongfully forced 


to defend against three baseless lawsuits in succession, involving 
five separate complaints, resulting in damage to it as follows: 
(a) Substantial t'me of executives and 
i other personnel of Lybrand has been and will 
be lost, rather than profitably utilized in 


the operations of Lybrand; and 
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(b) Substantial attorneys' fees and 


other exvenses have been and will be in- 


curred. 


WHEREFORE, defendant and third-party plaintiff Lybrand 


A, As to its First Claim For Relief, in the event that .’ 


is hereafter rendered in favor of plaintiff against 


judgment over against third party defendants Poloron 


the Levitts and Dynamark in the amount of the. said 


» OF part thereof; 


B. As to its Second Claim For Relief, judgnent against 


the third party defendants, and each of them, for actual damages 


in the sum of $93,000, plus interest, plus exemplary damages in 


the sun 
fees, of 


“deen jus 


Dated: 


of $1,090,000; 


C. Its costs and disbursements, including counsel 


this action; and 


D. Such other and further reilef as this Court may 


t and proper. 


New Yor“, New York 
May 15, 1974 


. 


HUGHES HUBSARD & REED 


ed 
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LN tet, 

A’ vienber 4 4 Fira 

Attorneys for Defendant and 
Third-Party Plaintiff 

One *Jall Street 

New York, "lew York 10005 

VH 3-6500 


if « 


re ee eee ee es ee ee ee 


le 


1¢ weeemye seme m se 


.87 A 


, EMMIBIT A TO THIRD PARTY compiaint §.  -. 


UNITED STAVES DISTRICY COURT 
SOUTHERN DISTRICT OF HE YORK 
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Piaintire, 


~against- COMPLAINT AND 
, $ JURY DEMAND 
LYBRAND, ROSS BROS. & MONTGCHERY, 


Defendant. 


Plaintiff Poloron Products, Inc., by its attorneys, 
Geld, Farrell & Marks, for its complaint herein, allege as 


follows: 
THE PARTIES 


1. Plaintiff Polcron Products, Inc., (hereinafter 
referred to as "Poloron New York") is a corporation incorporated 


under ‘he laws of the State of New York, having its principal 


: place of business in the Stete of New York. 


2. Defendant Lybrand, Ross Bros. & Montgomery (her “sin- 
efter referred to as "Lybrena") is a general partnership of 


certified public-.accountants, orgenized under the laws of the 


; State of New York, doing business in many cities throughout the 
, United States, including the City of New York, State of New York. 
‘Defendant Lybrand represents itself as a firm of expert account-— 


:a@nts and auditors. 


JURISDICTION 


; The claim set ferth herein arises under the 
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. Securities Exchange Act of 1934, Section 10(b), 15 U.S.C. §78j(d),° 
* dnd. Rule 10b-5 of the Securities and Exchanges Commission, 17 
*C.F.R. §240.100-5, promulgated thereunder. Venue is based on 


. Section 27 of said Act, 15 U.S.C. §78aa. 


THE PURCHASE AGREEMENT 


8. On October 27, 1967, plaintiff entered into a 
written agreement with Levitt Manufacturing Corporation and 
Samuel Levitt, Carl Levitt, Jay Levitt, and Jack Whitney, the 


owners of all of the outstanding-stock of the Levitt Manufacturing 


: Corporation (these four persons are hereinafter collectively 


i referred to as the "Sellers"), by the terms of which plaintiff 


acquired all of said stock in exchange for (a) $11,200.00, and 
(b) an heniok of stock in plaintiff equal in value to 20% of the 
pre-tax earnings of the Levitt Manufacturing Corporation for 

the fiscal years ended in 1968, 1969 and 1970, as provided there- 
in. A copy of this Agreement (hereinafter referred to as the 
“Purchase Agreement") is annexed hereto as Exhibit 1. 

5. On. October 27, 1967, plaintiff had possession of 
unaucited Balance Sheets of the Levitt Manufacturing Corporation 
as at March 31, 1967; April 30, 1967; May 31, 1967; June -30, 1967; 
July 31, 1957 and August 31, 1967. The only audited Balance 
Sheet of the Levitt Menufacturing Corporation in the possession 
of plaintiff wes one prepared by defendant Lybrand as at Septen- 
ber 39, 1966. Similarly, on October 27, 1967, plaintiff had 
possession of the unaudited Income Statements of Levitt Manu+ 


facturing Corporation monthly and cumulatively from October i; 


1966 to and for the months including March 31, April 30, May 31, 


June 30 and July 31, 1957, respectively. In addition plaintirer 
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possessed an unsudited Income Statement of the Levitt Hunufactur- 


ing Corporatio: for the eleven months ended August 3 5 ROOTS 


+7 


ne only ausiited Income Statement of Levitt Manufacturing Corpo- 
ration possessed by plaintiff was that for the twelve months 
ended September 30, 1455. 3 

6. In paragraph 1E of the Purchase Agreement, the 
Sellers represented that the financial statements described in 
the preceding peragraph above were correct, complete and fairly 
condition of the Levitt Manufacturing 
Corporation as at the ai vresaid respective dates, and the results 
operaticns of Lev!.t Manufacturing Corporation for such per— 
iods, respectively, in ccnformity with consistently applied, 
y accented accounting principles. The Sellers further 
represented tn2t, s“uce August 31, 1967, there had been no 


material adverse change: in the financial condition of the Levitt 
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ormpucation, other than changes occurring in the 


Aina shee 2 
orcinary cours? o: 


busin«ss, except that Levitt Manufacturing 


i Corporation would incur a loss from the period from August 31, 


1957 to the Closing Date (December 1, 1967) in an amount not 


7. .AS set forth in paragraph 15 of the Purchase Agree- 
ment annexed haseto, the Sellers elso represented to the plain- 
tiff that defendant Lybrand would prepare and certify a Balance 


Sheet of Levits Manufacturing Corporation as at September 30, 
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Oo an audit which defendant Lybrand was then. 
conducting, ena that the net worth of Levitt Manufacturing 
Corporation, which would be shovn on said Balance Sheet “will 
not be less than the net worth shown. on the August 31, 1967 


Balance Sheet of Levitt Manufacturing Corporation, referred to 


ot seer eng en. 
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in Section lz hereof, less $200,000." 


8. The aforesaid Purchase Agr: nent provided in para- 


graph 7 hereof that the plaintiff would, in its Giscretion, not 


be obligated to consummate the purchase transaction contemplated 


therein, unless, on or bcfore the Closing Date: 


H 
i 
i "Buyer shall not have discovered any ma -rial ’ 
error, misstatement or omission in the ~rep- : 
resentations and warranties made by tre Sellers ‘ 
‘ 
' 
‘ 
: 
Hy 


| 

i and all wre terms, covenants and conditions of 

i this Agrecnent to be complied with and performed 
Hi by Sellers or the Company, on or before the 

| Closing Date, shall have been complied with 

! and performed, provided, however, that any— 

! thing herein to the contrar; notwithstanding 

and without affecting the efficacy or the 

; validity of the warranties and representations 
| 

| 

' 


made herein, Buyer asrees that it wil] not re-— 
fuse to close on the grounds thet this Section 
7A has not been satisfied, if the effect of an: 
breaches, misstatements and misrepresentatio, 
by Sellers herein is to reduce the Company 

net worth as of September 30, 1967 by not more 


i thar $460,000 from the viet worth as shown on 

: the Company's balJince sheet as ef August 31, 

1 1967 referred to in Section 1B herein. Whether 

| or mot the balance sheet as of Septenver 30, 

i 1967, as prepared by the accountants shall re- 

f flect a liability for income taxes due with 

t ; respect to the year ended September 30, 1965, 

: if the loss suffered Guring the year ended 

H Septemoer 30, 1967 shall result in a carry 

1 back credit of at least that amount, then unless 

i Such carry back shall be reflected as an asset 
on such balance sheet, such liability shall be 
eliminated in deter:siining the net wortn of the 
Company as of September 30, 1967 for all the 
purposes of this Asreeméent." 
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; CAUSE OF ACTION aren 
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; 9. Commencing several weeks prior to October 27; 1967 
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and at all relevant times nerein defendant Lybrand knew of 
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plaintiff's negotiations with the Sellers leading to the Purchase 
Agreement and of the execution thereof; were informed of the 
. Planned Closing Date; end were sully anare that plaintiff would 
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: , 

| 


eye 


‘91 A. 


pert ne eee 


, 
. EXHIBIT A TO THIRD PARTY COMPLAINT ~° -° 


until it obtained possessicn of the defendant Lybrand's certified 
Balance Sncet of Levitt Manufacturing Corporation as at September 
30, 1657. Lybrand sas inforiasd, and was aware that plaintiff 
possess ne option not to consummate said purchase set forth 
in pare; pn 74 of the Purchase Agreement. 

10. Levitt tianufacturing Corporation had not pre- 


pared and did not possess 2 Balance Sheet as at September 30, 


1957, «nick i* sould tender to defendant Lybrand for audit. 
efendant Lybrand prepared from the financial records, booxs 
anc lecgers of Levitt Manufacturing Corporation its Balance 


Sheet as .t September 30, 1967, amd it was this Balance Sheet 
which defencant Lybrand exaimed and audited, and ultimately 
certified, subject to the one qualification set forth and des-— 
cribec below. Defendent Lyvrand's certificate attached to the 
audited Balance Sheet was dated November 20, 1967; but said 
Balance Sheet and certificate vere presented to plaintiff ata 
time subsequent thereto and only shortly before the Closing Date. 
dited Balance Sheet of Levitt Manufacturing Corporation 
as at September 30, 1957, with the certificate of defendant 
Lysrand attached is annexed hereto as Exhibit 2" 


ll. The language of the aforesaid certificate of 


defendant Lybrand renders said certificate under the governing 
principles and rules and custom and usage of the accounting pro- 


fezssion a "piecemeal" certificate. Defendand Lybrand stated 
that, because it was unable to satisfy itself as to the pricing 
of the physical inventory at the Balance Sheet date (although it 


Satisficd as to quantities), it was: "not able to express 


an opinion on the inventory or on related accounts that are 


ected by inventory such as cost of sales, income tax liability 
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then stated that: 
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materiality of the: 


we express no opinicn on the acc- 


balance sheet 


“However, in ou 


r opinion, the 


taken @s a whole. 


earnings 
32 mz 


assets, 


“ Defendant Lybrand 


atters, 
a. ying 


liabdil-— 


ities and capital included in the accomnanying 

balance sheet, other than inventory and the 

related accounts referred to above, 
aI 


presented 


* 
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are fairly 


ity with genera a1ly accented 


accounting princ iples epplied on a basis or 


sistent 
For the same reason, 


pricing of the ending 


Opinion whatscever on the 


yeer d September 30, 
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appended to the aforesaid Balance Sheet and is a part of Exhibit 


annexed hereta. 


12. 


Balance Sheet, and in explicit reliance thereon, plain 


December 


13. 


or about 


in connection with the sale of 


inventory, 


1967, 


Shortly efter rec 


tat 


Corporation and the certified 
mitt©° by Lybrand on which plaintiff relied, 
misi.cedins, (b) constituted part of a s 


untrue stat 


defencent Lybrand exp 


texent of Income 


eiving possession of said 


heme to defraud, 


that of the preceding year." 


its inability to satisfy itself cn the 


ressed no 


for the fiscal 


which Statement of Incore w2s 


tiff, on 


1, 1967, ccnsummated the Purchase Agreement. 
The aforesaid audit performed by defendant Lybrand 
the stock in Levitt Manufacturing 


Palance Sheet prepared and sub- 


(a) were false and 


(c) were 


ements of material facts and omitted to state material 


facts necessary in order to make the statements made, in the 


lignt of the circumstan 
leadins, and (d) oper 
in that, 
ani overstated the assets 
Kanufseturing Corporation 


$222 ,Ou0. 


in truth and in fact, they 


ated as a fraud and deceit upon the 


unders 


ces under which they were made, not mis-— 


tated the liabilities 


andi Balance Sheet net worth of Levitt 


as of September 30, 
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1967, by at least 
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14.) During the audits of Levitt Manufacturing Corpo- 
ration, subseavently renared "Poloron Products of Indiana, Inc.," 


(hereinafter referred to as "Poloron Indiana"), by plaiatiff£'s 
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he fiscal years ended September 30, 1968 and 
September 30, 1959, said auditors reported the discovery of 


$122,627.09 and $59,095.00, respectively, in liabilities of 


<> 


Levitt Manufecturing Corporation existing as of .September 30, 


1957, and undisclosed by Lybrand in the Balance Shect prepared 


| 


ant. certified by Lybrand as of that date. Plaintiff's auditors 


have discovered edditional overstatements of accounts receivable 


-- 


and under st2aterments of accounts payable aggregating approximately 


$40,000.00. The foregoing undisclosed iiabilities and overstated 
nf 
assets produce @ total approximately $22{,000.00 by which the 


‘net worth of Levitt Manufacturing Corporation as at December 30, 


15. In connection with the purchase by plaintiff of 
ail of tne stock of Levitt Manufacturing Corporation and in con- 


nection with the preparation and presentation of the aforesaid 


audit of the financial condition of Levitt Manufacturing Corpo- 


retion, tne United States mails and other means of communication 
anc instrumentalities of interstate’ commerce were used. 
16. The aforesaid conduct of defendant Lybrand 
constituted a violation of Section 10(b) of the Securities Ex- 
c 


change Act of 1634 (15 U.S.C. §78j(b)) and Rule 100-5 thereundér. 


WHEREFORE, plaintiff prays that this Court enter 


judgment on its denalf against defendant Lybrand, Ross Bros. & 
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Kontyomery in the emount of 7222,000, plus interest 


i 
$ 


{ 
:: 
Dated: Kow York, Now York 


September 11, 1972 
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New York, New York 10022 
(212) 935-9200 


FEIWELL, GALPER & GORDON 
33 North LaSalle Street 
Chicago, Illinois 60602 
(312) 782-ngny 
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“ Record 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK | 
Sea ea i die ee pe | 
, . 
POLCRON PRODUCTS, INC., a New York ; i 
corporation, . 72 Civ. 3884 - ~ { 
° Plaintiff, : 
-against- 


AMENDED COUPLAINT 


LYBRAND, ROSS BROS, & MONTGOMERY, JURY DEMANDED 


Defendant. 


Dd te 20 oe ee oe oe 08 oe ce * 
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Plaintiff Poloron Products, Inc., by its attorneys, 
Gold, Farrell & ilarks, for its amended complaint herein, 


alleses 2s follows: 


THE PARTIES 


1. Plaintiff Poloron Products, Inc., eentdenioe 
referred to as “Poloron ten York") is a corporation 
incorporated under the laws of the State of New York, having 
its principal place of business in the State of New York. 

2. Defendant Lybrand, Ross Bros. & Montgomery 
(hereinafter referred to as "Lybrand") is a general partner—_ 
ship of certified public accountants, organized under the 
laws of the State of New York, doing business in many cities 
throughout the United States, including the City of New York, 
State of New York. Defendant Lybrand represents itself as a 


firm of expert accountants and auditors. 


JURISDICTION 
3. ‘The claim set forth herein arises under the 
Securities Exchange Act of 1934, Section 7200S}, 15 U.S.C. 


§75j(b), and Rule 10bv-5 of the Securities and Exchange 
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Commission, 17 C.F.R. §240.i0b-5, promulgated thereunder. 


Venue is based on Section 27 of said Act, 15 U.S.C. §78aa 


4. On October 27, 1967, plaintiff tered into a 
written agreement with Levitt Manufacturing Corporation 
and Samuel Levitt, Carl Levitt, Jay Levitt, and Jack Whitney, 
the owners of all of the outstanding stock of the Levitt 
Manufacturing Corporation (these four persons are hereinafter 
collectively referred to 2s the "Sellers"), by the terms of 
which plaintiff acquired all of said stock in exchange for 
(a) $11,200.00, and (b) an amount of stock in plaintiff ona 
in value to 20% of the pre-tax earnings of the Levitt 
ianufacturing Corporation for the fiscal years ended in 1968, 
1969 and 1970, as provided therein, A copy of this Agreement 
(hereinafter referred to as the “Purchase Agreement") is | 
annexed hereto as “xhibit 1, 

5. On Oct Yr. 27, 1967, plaintiff had posession ot 
unaudited Balance Sheets of the Levitt Manufacturing Corpora- 
tion as at March 31, 1967: April 30, 1967; bay 31, 1967; 
June 30, 1967; July 31, 1967 and August 31, 1967. The only 
audited Balance Sheet of the Levitt Manufacturing Corporation 


in the possession of plaintiff was one prepared by defendant 


' Lybrand as at September 30, 1966. Similarly, on October 27, 


°1967, plaintiff had -<ssession of the unaudited Income 


Statenents of Levitt Manufacturing Corporation monthly and 
cumulative from October 1, 1966 to and including March 31, 


April 30, May 31, June 39 and July 31, 1967 respectively, 


In addition, plaintiff possessed an unaudited Incom: Statement 


of Levitt Manufacturing Corporation for th? twelve months 


ended September 30, 1966. 
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6. In paragraph 1E of the Purchase Agreement, the | 


Sellers represented that the financial s?* “ments described 


. in the preceding parag.zph above were correct, complete and 


fairly presented the financial condition of the Levitt 
Manufacturing Corporation as at the aforesaid simseeteee dates, 
and the results of operations of Levitt Manufacturing Corpora- 
tion for such periods, respectively, in conformity with 
consistently applied, generally accepted accounting principles, - 
The Sellers further represented that, since August 31, 1967, 
there had, been no material adverse change in the financial — 
condition of the Levitt Manufacturing Corporation, other than 
changes occurring in the ordixuary course of business, ex.opt 
that Levitt Manufacturing Co: oration W6uId ineur a loBs from 
the period from August 31, 1967 to the Closing Date (December 1, 
1967) in an amount not exceeding $200,000. : 

7. As set forth in paragraph 15 of the Purchase Agree-— 
ment annexed hereto, the Sellers also repres ated to the 
plaintiff that defendant Lybrand would prepare and certify a 
Balance Sheet of Levitt Manufacturing Corporation as at - 
Seprember 30, 1967, pursuant to an audit which defendant 
Lybrand was then conducting, and that the net worth of Levitt 
Manufacturing Corporation, which would be shown on said Balance 
Sheet "will not be less than the net worth shown on the 
August 31, 1967 Balance Sheet of Levitt Manufacturing Corporation, 
referred to in Section 1E hereof, less $200,000." 

p 8. The aforesaid Purchase Agreement provided in para- 
graph 7 hereof that the plaintiff would, in its discretion, 


not be obligated to consummate the purch:.se transaction conten-— 


plated therein, unless, on or before the Closing Date: 
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“Buyer shall not have discovered any material 

error, misstatement or omission in the repre- 
sentations and warranties made by the Sellers 

and all the terms, covenants and conditions of 

this Agreement to be complied with and perforned 

by Sellers or the Company, on or before the 

Closing Date, shall have been complied with and 
perforned, provided, however, that anything herein 

to the contrary notwithstanding and without affecting 
the efficacy or the validity of the warrantics and 
representations made herein, Buyer agrees that it 
Will not refus_ tc close on the grounds that this 
Section 7A has not been atisfied, if the effect of 
any breaches, misstatenents and misrepresentations 

by Sellers herein is to reduce the Company's net 
worth as of Septenber 30, 1967 by not more than 
$400,000 from the net worth as shown on the Conpany's 
balance sheet as of August 31,1967 referred to in 
Section 1£ herein. Whether or not the balance sheet 
as of Septenber 30, 1967, as prepared by the 
accountants shall reflect a liability for income taxes 
due with respect to the year ended September 30, 1966, 
af the loss suffered during the year ended Se»tember 30 
1967 shall result in a carry back credit of at least 
that anount, then unless such carry back shall be 
reflected as an asset on such balance sheet, such 
liability shall be eliminated in determining the net 
Worth of the Comyany as of September 30, 1967 for all 
th> purposes of this Agreement." 


CAUSE OF ACTION 

%. Commencing several weeks prior to October 27, 1967 
and at al) ic’>vant times herein defendant Lybrand knew of 
plaintiff's negotiations with the Sellers Renting to the 
vurchase Agreement and of ihe execution thereof; were informed 
of the planned Closing Date; and were fully aware that plaintiff 
would not consummate the purchase of Levitt Manufacturing 
Corporation until it obtained possession of the defendant. 
Lybrand's certified Balance Sheet of Levitt wisetectipion 
Corporation 2s at September 30, 1967. Lvbrand was informed, 
and was aware that plai °f possessed the option not to 
consummate said purchase cet forth in paragraph 7A of the 
Purchase Agreement. 

10. Levitt Manufacturing Corporation had not prepared 


and did not possess a Balance Sheet as at September 30, 1967, 


‘Lybrand then stated that: 
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Which it could tender to defendant Lybrand for audit. 


Defendant Lybrand prepared from the financial records, 


books and ledgers of Levitt Manufacturing Corporation its 


Balance Sheet, in handwritten form, as at September 30, 1967. 


ake At the closing, on or about Decenber 1, 1967, 


defendant Lybrand presen? d said handwritten Balance Sheet, 


attached hereto, marked Exhibit 2, to plaintiff and plaintiff 


relied thereon in Closing the aforesaid Purchase Agreement, 


At said time Lybrand represented to plaintiff that the figures 


reflected in said handwritten Balance Sheet would appear 
without material change in a certified Balance Sheet which 


Lybrand would prepare and subnit to plaintiff, Shortly after 


the closing, Lybrand delivered to plaintiff an audited Balance 


Sheet of Levitt Manufacturing Corporation, dated as of 
November 20, 1967, with its certificate attached thereto... Said 


Balance Sheet is attached hereto marked Exhibit 3, 


12. The language of the aforesaid certificate of 


defendant Lybrand renders said certificate under the governing 
principles, rules, custom and usage of the accounting profession 


a "piecemeal" certificate. Defendant Lybrand stated that, 


because it was unable to satisfy itself as to the pricing of the 


physical inventory 


at the Balance Sheet date (although it was ° 


‘atisfied as to quantities), it was: "not able to express an 


“pinion on the inventory or on related accounts that are 


affected by inventory such as cost of sales, income tax liability 
aud expense, net income and retained earnings." Defendant 


“Because of the materiality of these matters, 
We €xpress no opinion on the acconpanying 
balance sheet taken 2s a whole, ; 


gan? 
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"However, in our opinion, the assets, liabilities 
and capital included in the accompanying balance 
sheet, other than inventory and the related 
accounts referred to above, are fairly presented 
in conformity with generally accepted accounting 
principl-s applied on a basis consistent with 
that of the preceding year.” 
Because of the foregoing, defendant Lybrand expressed no opinion 
whatsoever on the Statement of Income for the fiscal y ¢ 
ended September 30, 1967, which Statement of Income was 
appended to the aforesaid Balance Sheet and is a part of 
Exhibit 3 annexed hereto. 
13. Poloron relied on the accuracy and authenticity 
of the handvritten Balance Sheet attached hereto marked Exhibit 2, 
and in reliance thereon, consummated the purchase agreement on 
or about December 1, 1967. 
14. The aforesaid handsritten Balance Sheet, prepared 
and submitted by Lybrand and on which plaintiff relied, (a) was 
false and misleading, (b) contained untrue statements of material 
facts and omitted to state material facts necessary in order 
to make the statements made, in the light of the circumstances 
under which they were made, not misleading, and (c) operated 
es 2 fraud and deceit upon the plaintiff, in that, in truth and 
in fact, said Balance Sheet unders*ated the liabilities and 
overstated the assets and net worth of Levitt Manufacturing 
Corporation 2s of September 30, 1967, by at least $222,000. * 
15. During the audits of Levitt Manufacturing Corpora— 
tion, subsequently renamed "Poloron Products of Indiana, tHe. 3” 
(hereinafter referred to as "Poloron Indiana"), by plaintiff's 
auditors for the fiscal years ended September 30, 1968 and 


Septenber 30, 1969, said auditors reported the discovery of 


$122,687.00 and $59,095.00, respectively, in liabilitics of a 


Levitt Manufacturing Corporation existing as of September 30, 


1967, and undisclosed by Lybrand in said handwritten Balance 
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Sheet prepared and submitted by Lybrand as of that date. 
Plaintiff's auditors have discovered acditional overstatements 


of accounts receivable and under statements of accounts 


payable aggregating approximately $40,000.00. The foregoing 
undisclosed liabilities and overstated assets amount to a 
total of approximately $220,000.00 by which amount the net 
worth of Levitt Manufacturing Corporation as at September 30, 


1967, was overstated. 


16. In connection with the purchase by plaintiff of all 
the stock of Levitt “Manufacturing Corporation and in connection 
with the preparation and presentation of the aforesaid 
handvritten Balance Sheet of Levitt Manufacturing Corporation, 


the United States mails and other means of communication and 
instrumentalities of interstate commerce were used, 
17. The aforesaid conduct of defendant Lybrand constituted 


a violation of Section 10(b) of the Securities Exchange Act 


of 1934 (15 U.s.c. §78j(b)) and Rule 10b-5 thereunder. 


WHEREFORE, plaintiff prays that this Court enter 
judgment on its behalf against defendant Lybrand, Ross Bros. 
& Montgomery in the amount of $220,000, plus interest and 

-intiff's costs incurred in this action, Plaintiff demands 


a.-.ry for the trial of this cause, 


Dated: New York, New York 
March 11, 1974 


H “ FARKELL_& Jf 
By ‘ CLL Ff, LtLd 


A Member of the Firm 
Attorneys fot Plaintiff 
595 ‘Madison Avenue 

New York, New York 10022 
(212) 935-9200 


FEIWELL & GALPER 

33 North La Salle Street 
Chicago, Illinois G0GO02 
(312) 782-4844 
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* EXHIBIT B TO°THIRD PARTY COMPLAIN 
r q . . 
\ : ? ey \ byt: 
- . “ 
NG 2%.0f Ostoher 11981, peta 
VRODICTS. WiC., & nw Yorts conporation (heveinatter : 
tn2 "Doyer"), CORPORAYTON, - : : 
corp oretion the “Comoany") : : 
WEL LEVITT, InCN VHLTUSY, TAY ISV TT? end CARL Levitt ‘ : 
fter collectively called the "Sellers"): . 
-. The Selldys desire to sell, assign and transfer to ¥ 
ni Buyer cesires to purchase from the Sellers, 211 of et 
s ee : ¥ “# ae “ Ha ae 
ding stock of the Company upon the terms end mee 
a ‘ ge. oe 
,heretoe hereby asree as follows: pi ies se ten : 
‘ ° o- : gi e a pe ~ pe = i. . - x pe 
1. Representations ani Cartein Acreements of Sellars. ; 
the Sellers hereoy represents and warrents to Buyer, rm | 
—————< as 6 eter ey ee ¢ - ® 
ani hereby agrees 2s followws:” pie Or ae ee lect sam 
. ° ° : Ne Sieh Tk ae Gree 1 Me ei 
. : - + Td 2 ye Yi ai Cre a : | 
“A. The Comeany is 2 corporation, duly org2nizad, | 
"- - - ‘ - an Pee” aoe ° + 
existing andin good standing under the lews’ of the © ; 
‘ ° i ; ct ae pou t 
£ New York, h2s the ccrsorate (power and authority end aoe 
ds otherwise fully qualified and entitled to’om, lease or -  : 
. orae ot * hate: alee 7 ak . raat *. “+3 
its properties and “to carry on its. business 23 it-4s pr 
tus Deing conducted, and is duly qu2lified to do: business 2s te Ta; 
: Met abe se ai be i - 
2 foreign corporation ‘and is in gooa’ standing in 211 other i 
. > > . er “4 
.- - - ba? 
juriscictions in which the chzracter of the properties owed,” »* = 
O> operated oy it or the nature of the business conducted 
~ a 7 ihr ° . s , . ” . . 
a. F i ae ° bad ° i? P 
Xt ; , : 
. oo ¥ bes 
e . + ad = 
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‘ mt 
it RIT B TO THIRD RARTY, COMPLAFNG, 
° ‘ : 
Compny consists of aa MBUUVEGA ° 
t . + 
stack, ALL of wiich chares favs F 
rn fully paid anil non-assess2ble, and there are not outstanding 
4 zuy subneriotions, warrants, options, c2l1s, commi tuents o- ; 
olner agreements of any character ooligzting _the Coxpany to ute 
j e * . ‘ - - Re . 
- 4esuc any adiitional snares of its capitel stock or any od- M 
F lige tions convertible into or exchang 22 ‘Ole for eny such snzrses.. 
gnc Conszny has no swosidieries.” - cc ee Ve Mee oe deeb 
: ° ae is pa ° = y Bear bg ° ee 
- . 8 ee MT ge ? " Ss babe neta ed EY $ 
: -* 22% @ Sellers are th. latiful owners of tne nu es 
ae of shares of the Company's Comzon Stock set forth opprsite their 
respective nanzs at the foot of this Agreement, nave full power : 
"+ % and authority ‘to’ s2ll end @eliver to Euyer such sharés in eccor- —~ 
OF dance with the terns of tnis saciid and upon delivery thereof ~~ 
: _ 2s herein conte inplated, Buyer stl. ‘rece ive good end minketeble: . 
° . ‘te > ae : ‘os - ° 7" : - ; ee age 
A ‘title to said shares, free ana clear ‘or 211 elains, liens, 3 ste 
“e . ; . - : ye feck k e oy ie rf aE “s 
in lawns’ ehedzen and encumbrances of any kina, nature or cescriptica. ; : 
o.° %:; - - e ¥ e - e 2 ° - a “ee 
“® - PS - - 
- f ef 
“abs ee : na 
fe. ‘ “ Ps 
: Incorpyor : 12 SBBPSEEETTCSLE rom : 
%. h . : Pe r . 2 = "Se 
© eed ied <7 +e PC eld del el de spmeupeste tree" ld ee 7 * 
° : Cre Tees Pe HUSELES SN © HG Oe PRERRES 4 KRER ‘ S of the : 
He ? . 4 : a Nib 
ls Saks? Comazny's B Ey te ws (certified by the So m2 ny, 's: 
ie unter date ~ Octoder29 » 1957) water have ‘been* delive red to 3 
aoe oo - Pree oe e * 9S +. ie ee * 
ots Buyer, are complete and correct. °- f-- 1. US Ogee. 2 “tits 
° . e's * - . : 7 oe" ~ = : - = . 
* - . eg se, Cat 7 gies gi tee. . ee : 
hes oe e %  % “ . - a Fates rar et OS de sf i : i 
en Sel ‘ aaa : ; ete gt) om = Meat nn ee Td 
e ° = ae tee. 7 p. é w . ° vd Bee aon ° a ~ 
. © bd ~* -o e*2 e - on™ *« - id 
s : Hes * 4 hes ~ - 
~ > - Meer ay . $ aie * 
i te a = 7 * ¢ . . - “.* o an eo « ss . 
Pe * 7 eo Pd . Ome ? © i Se 2 ae aR oF 
- . by , I *. sy Ps . : " Se * © - ° 
. - t . . ° ._* a 
: rt mi ee , Ab ae ‘ a . 23, a“ . 
Cis fe 3 PS ae ¢, e CS ae : 
F eget ; ? ek Pi, ita a Ae Sa 
. ¢ shewiea ma re vie reti 
w- ‘ * ‘i a . 7° . $ i, ea os e ¢° - 
. sy . . " * : 7 oe 7 a 4 
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atiached hereto, there are no actions, suits or proceedings ; 
bre: by this Agreement, before or by any . 
fedcral, stats or any govarneental con- : 
mission, odoarc, , nor is there any : 
VASLS kaoum co ress eivinawes.for any such 
action, ‘suit or procecding. aN otcniliia| i a aaah, Was ee dae 
D er | - : ne re Pee « . 
o*,? ° - e eo? a. 
; ; KH. To the best of the tmowledge, information 
. the a see ’ 
want belief of /SellersanasezchuofsihexShurehotdersyx the Comoany 
hes complied with all laws and governmental regulations and . 
rcers apolicedlie to its business. ~°.. . See pean gas = 
. e ° : ‘ ve 
. . oe Lee oe . 
* . = Ree ate 6 ie ie TS Oh ae ae oe ’ 
; ay I. All taxes which hava. become due and payable —~ ! 
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4 
/ Ve. Wires Corey ay Cte de Med a aa | 
v ‘ - \ * ‘ or, 7s } 
j Aitin Tt obi : Len see sisceeesstG BB Sse se Terekeed Gesertoutia or all 
ern? Peer rsyeh estate setey Ves eh ote Line Ges esen e Daedand Me ba 
‘ 
AML plants aid structures locate: Chergon. A cozy of exch ‘ 
‘ : ug: ne ee 
such lets: has heretoferve Seon Geliverad to Buyer by Sellert : 
§ ; ; . 
| Each such leassnold estate purported to be granted by each 
* | * * ° 64 
| : ‘ ; . ; . : 7 
: such lease is owned by the Comnany and cach such lease is in. ee | 
good standing, valid and enforceable in accordance with its ‘ 
‘ %O the best of Sellers’ tmowledse and bel ef, sir a3 } 
: terms. / 211 imorovenents in or on pricises subject to such F oe 
‘ etses conform t3 all apg} esunty ond losél laws, ~ 
j 7 ots a. 
ancludins, without limitation, zoning, building and sarety ean 
, orginances. Tnere is not under any of" such leases any existing 
default or event of default or event wi nich,” with notice or ok oa 
= ? * ‘ ¥ ae ig 
; * “ laepse of time or both, would constitute a default by the . 
Company. Tne plants, and the mechinery end eauipment of the 
oe p ; ‘ ies 
f a _Company currently in operation, are in good working condition - . z' ; 
' . *. tus . = : e's . e sj =F 
. . . c e <* 
° poet 
. 
, . S . of ss 
. ee 
- . ‘furniture, fixtures end automobiles .ouned by the Compeny. The ° 
BS te Company owns outrignt all the machinery, equipment, tools, dies, ~- 
u . "a . i ae . - - 
i - : ‘ . ; «* Sone ales ; o*. 
Graviings and plans, furniture, fixtures and. automodiles des- 
‘ . - sate. ” sd : : . i 
° erloed.in said list, other then person2l property leased by the 
; : Company pursuant to leases listed in Exhivit D hereto, and o:ms 
t : 
Ld 
t 
id “at “tf mee 
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EXHIBIT B TO THIRD PARTY COMPLAIN 
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wmiivl br any cont 
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set nob wide in the: ordhimry course of 


baciness and Js nob a party to om bount- by eny (1) contract 


fox the caploywent of any officer or gndividual cinploye> 


which is not immadiately terminable without cost or othcr 


liability to the Company on or at any time after 


% rad 


Date,/(2) contract for the future purchase of 


_ “ a 22k nena oe 
Genture, mortgege, loan or credit agreeneny, (7 


“wv 


eneiits to any employce or shareholder of. the C 
{3) leise (other than the leases referred to in 


2 . ‘ as ee . heated 
subsection J). Tne Company has in all rateria 


.po’ionand belief of Sellers, the Company is - 


Chosing 


instrum? 


4s con- 


tclization, insurance or other plen or agreement provicing 
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J 
° . 
gore’. fe peahee oe eer beets d by gaeeg cet! Gonthssrn weet mate Fo 
Tle efi, ae 
tier qe Tiauey Geeitee: OF Wasiness ool de mot ge prihy tele betnwet 
Ley sry and tcl of the sete: soneedkieet fe Che  Covsgokuy 
‘ 
as ° ; , e 2 j 
suvsection O, ; ’ er ; : : | 
© . . . ° - . 
‘ Q. AL the insurable properties of the Coir pany 
are insured for tne bonalit of tne Company against all risks “ 
usually insured eg¢inst by persons operating similer properties | 
in the localities where such properties are located, under 
wolic. ant enforc2nsle policies issued by insurers of resozrized 


resnonsidility anc such insurence 15 in such amount as 18 required 


, to reasonably protec the Cimeny agkinet the rinks covered . 
‘thereby. Tne Sellers will caus> the Company to continue to fe ve 
maintain such insurence coverise to and ineluding the chic Rite 
Date, pith ae eet : siti Cae 

“ : hal 7 aay a, t - of Me i . 
: _R. | Since . August 31, 1957, - . the Company has not, ~ 
except as otherwise contemplated he eunder | or proviue xf herein ae “+ 
or in eny written achedule oz exhibit Geli vered’ hereunder (1) 
assued any shares of: stock, notes, ‘serra ba, options or other M 


ation or liability, “« 


] ties ineurred, ' 


ed into, in the ordinar Y 


wv 
o 
u 
Oo 
1 
Cc 
cr 
Q 
° 
se | 
re) 
oO 
ee 
cr 
- 
bo 
? 
3 
ae, 4 
. 
iy) 
he 
a 
W 
a] 
cr 
Q 
& 
"S 
3 
tf 
oe 
oe ** ¢ 
a. 
im 
AN) 
om 
~ 
re 


course of business, (3) discharged or satisfied e any lien or 


encumorancs, or paid any obliga tion or ‘Mebils ty iC Lbs solute on 


contingent) other than currant Liabilities shown on seid” : 


balencé sheet of the Compe any 2s at hugus 31, 1967, end ; ; = 
current liabilities incurr2é ince said date in we pomineny cours 
of business (4) c¢oclared,, set aside or rade any p2 yaane QF dist 

buts ton to sherenolders or purchased or redgamed any of its cépit22 
stock, (5) 3 mortgaged, pledged or sudjected to lier, charge 


or any other encumsrence any of 1s assets, targidle 


or intangiole, (5) soid, essignzd- ---- ae eee eee 


——— ee 
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oe .* le a Pts & ta heehes ba... Crescent : 
on ae A vl TA coset Sep <dis ordinr ry cours: od p >. 
: r * 
s : » (7) ther cy eas Thuy le ea hye. 
7 ‘ 
any vets OF substantial vatu:, (8) entered inte any 
mterial Grancactlon other than in the ordinary course of 


businsss, (9) made capltal expenditures in exeess of an 


aguvegate of $59,000, (10 


me: 4 er paee ‘ Gon 
, assigned or trausferred 


Scaneta any wonereal or uniforn - ° 


, - ww 


increase In the rates of pay or benefits incidental to em- 


yrent of its enployees; whether or not in collective bar- 


o 
je 
QO 
! 
iP) 
t> 
° 


geining units. The net worth of the Company which will be : 
sho:m on the balance sheet of the Company eas at Septenbver 30, 
1957 to be prepared and certifica by Lybr’*d, Ross & Mont- . 


gomery pursuane to their audit which they are now conducting, 


Wili be not less than the net worth Shown on the hugust 31, 1957 


belence sheet of the Company referred to in Section 1E--hereof, 
1 


ess $200,000, MRL Jee eee Sen 
S. The execution ana carrying’ out of this Agree- : 
ment end compliance with ‘the provisions hereof by the Sellers 
Will sot conflict with, or result in, any breech of any of 7 
tne terms, conditions or provisions of, or constitute a'de- ’ sae 
av ult under, or result in the creation of, any lien, charge s 
or cneumbronce upon any of the properties or assets of the 
-. Company pursuant to any corporate chartor, by-law, indenture, 5 
morts2se, lease, egreenent or other instrument to whieh the 
Company isa party or by uhich it doula. “Wis : 
. ° > 
‘@. Between the date hereof and the Closing Date, | 
the Coxp2ny will not, without ne pricr uritten consent of | ~ 
Buyer, do any of the things listed in clauses (1) to (11), 
indisive, of the foregoing subsection R. — ; a tect 


certificete or other dceugent © £ n* } 
r Sener document furnisncd or to be ‘furnished 
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t, or in eny sehedule 
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sapt On m 2 | pf * 
22s is QO » FR RY > 
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essary to make the sta 
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w2nce -of 


oard of Directors of Bur 


&. ar ie ett rt 
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. ° es - 


» WON so dalivarss 
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. , 

+ bd . 
fea 6 ate ve ceed cance eo i Se eee) Pe beats © octiedt 

ies 2 fate ‘ fg iss, Per a Me rue fe 


wef as ink, certiticates Cor Ura munher as siaeas oF Comet 


moe 
UD2S 


at the foot nersof, duly 


gearantced, and with all requisite stock transfer stimos 


Be an’ ' sideration therefor and in conglete 


fiscal yoav; hzs decome binding upon 


later, issue an 4 deliver to Sellers es 


such numder of whole shares, if any, 


of Buyer's Class ‘A Stock tinich in the aggregate shall equal 
Up to but not exceeding $2,569,690 of. 


in value 255 of the Company's pre-tax earnings(imcexcessuor 

such earnings : ‘ . ’ : 
_- PAA ee uF Py a Z i . Be = > .# 
$9223020/ for each such fiscal yaar. For purposes of this 


Section 3.8., tha Cless A Stock of Buyer stall be. valued at 


and deliver to Ssllers in proportion to the respective number °° 
; ; 


of shares of Common Stock of the Conpeny set forth opposite ee: 
their respective names at the foot hereof, © 
P -C. For pursoses of Section 3.B.: f . 


| 
| 


cig ir Rien" “b1 4. A i ; ‘ t ‘ - 
: eH BIT B TO TEIRD PARTY COMPLAINT 


oti Met Oh OR celterga Sy tetee I Sy » ei 


November 4) an Oraisi Lo eal 


fiscal your, on Novanoer 39 of such yeas, provided 
. that such chinsed fiscal yoar Sill covar a period . " 
of no less than tuelve calendar wonths. . °° itera 
(41) Sane pre-tex eernings of the Comany 
for eehy fica 1 Veaar «A> + na Ton t at ne : nA hy 
*0r cecn fiscal year sh2li be detereined by the 


& th oe ht 
] * - 
_. books of Euyer in accord_nce with generally ac- meee ue Cs 
, ceptet accountins peinetgies 2polied on a consistent a 
“basis, c mt eerie a ae: BiG? dleicy ; 
(334) It is unterstesd that the pro_tex tee Jy ae 
arnings of the Company shall be based’ on the : : 
‘business ena assets of the Conpeny as it is being : ; ie: 
operated on ‘the date of the Closing hereunder. re okie “ “ 


whether dy 2 marger or consclidet 


- Buyer, ora suds iat lary of asia or BRE any, ofhee Bath 


ting any products 


to the beste ss Of the Comsany or eliminat 


carried or to be carried by tne Con apany whether it be operated 
* 


aS a separate corporation or division. ct 


‘ (iv) Tne indepenient accountings Lira employed = ~° 


by the Company as its auditors shall make 211 determinations 


pre-tax earnings required to de 


with respect to the amouat of 


ion 33 and 3C ard the number’ of shares of 


‘ 


determined under 


oO 
ie) 
cr 


S 
Class A Stock of Buyer deliverable hereuiider, Tie Com a2 ny sn2l 


oS, 


aaa ft 
EXHIBIT B TO THIRD 


Ceri: Civesh verre al un 
z Ginstion sida oe vintin 
Sellers unless within te 
a 


PARTY COMPLAINT 


Cemstuetiv. | Suttle deers pe 
aml conclusiy unon 
. Fs 
mn (10) days efter 


Buvor cf thetr Odjecstions to SUC Gctirminztion. 
Tre Sellars shell therennon designate a fira of 
a4 certified. puolic accountznts to confer with the 
. Company's auditors for tne purposes of resolvins 
. ° 5 
ENS Gispyss in connection with such daterninatton 
and such Sellers auditors' $h+11 have reasonadvle 


acC23s to sich vooks and 


terminations h2: -o final and conclusive. ‘he ~ 
fees end expenses incurred in connection with the 
. Ongasement of Prices ieterhouss @ Bas cen herein” 
eh provided, shell be vorne one-half by the Company’. 
; and one-half by Sellers, each at who’ ‘saad be: 
F jointly and Severally liable for ioe baie of the 
: ‘total costs, , eh i = 
- e.. «% Ph ve Ae ai Nee 
i, "Investment Representations. cat 
ATE AUL S 


end thet uoon each delivary 
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EXHIBIT B TO THIRD PARTY COMPLAINT | ip 
Saal. BAS) age Oat ese eset ty seme) Laehod fig cae eS a, 
APE tas Ler Heals aldtarkitn Gul ds) Cad i's ; 
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Wiraing brat suca 


stects is taken without any intention or 
| j ine x 
H Sees a Se ee Ki chethikinw aa- e 
Pesoléiwy: or ciserituying size. ae F 
' > © - -~* . . 
; | 
5. Closing. The Closin 
| 
| oe aP PP ae “* es M-tan Pet 
cv ee _ tery s ~ - 
lies: Yori, New York, at 2:00 P.ik 
} ; ; 


5s the parties shall mutually agree 
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rt teat See, ¢, :: —e -* 
Ne *R * 5 &* : eo os - 


CTURING CORPORATION - . 


66,166.94 
251,892.62 
477,196.83 
, 12,423.97 


: r 807,680.35 
t22 depreciation -255,613.80 
nene ; 


Ten 


Avs 


| 
: 
PALAECES SHEET, as at Septemdar 30, 1957 | 
a «pe _. "4, ’ : 
Seer re t 
avI2TlS ofe 8 2 
‘ i 
? i den) : : H 
= * hh ee ® Ns Ae 
> - * e% cas ves ad it e *e ° " } 
: . ey *$ 7,100.97 -;; 
- he” we 
=s: PY 
$1,056, 363.25 ; 
. : 98,462.19 ol, a 
federal a 
4,042.07 
teas *  1,168,867.51 z 
Allowance for doubtful accounts 150,000.00 "1,018,867.52 +! 
ne lower of 4 aes : 
t or rarket /” 1,052,563.98* } 
id expenses P . 3,193.32 - 
1% assets : 


'  2,091,725.78 


. 
Ow 8 et OF OHS ORE Beem «hm ee 


551,865.56 + 
1,509.00 . : 


$2,645 ,092.34 


. 
spanying notes are an integral part of the financial statements. 
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: LIABILITIES AND STOCKHOLDERS" Kaurry 


Current liabilities: es: ‘ i RE: 
wate oe | o i“ m “V0 a 
Bank overdr-fts : . ° *$ 205,328,175 
Notes payable: _ ; at ' : : ; 


ank eee Ween oy $1,00) 967.08 LA oe 
endors =. he 274,007.45 oe ie 
t 10,009.00 1,293,974.53 


* Hate peyadle, Talcott s ahi) ok eo ig a 130,056.48 
Lc "SMCS Sacre *. . c 
seen Pee hse, tine A eae ; 897,093.35 
erate. Sure withheld Bi , "137,485.35 
Accrvu2é epenses . 7 : - - 43,893.28 
Warranty clains payable . : F 


-____ 57,000.00 


i? . . , 2,669,832.24 


Notes payable . ‘ ' 249, 000,..00 
Less, Current portion 3 e {0,000.00 180,000.60 
Loans payable, stockholder : : 


111,807.49 


2,961,633. > 


+ 


Total liabilities 


v5 ; i a ® ® . if 
Stockholdsars! equity: . ‘ : . % 
Cepiteal stock, no par value: : . : 
Authorized 200 sheres; : -° . : 
outstanding 100 shares ; ? 100,000.00 . - 
erninse jet ; = a) bd 
Retained earnings (deficit) 4 416,546.29) , 
Total stockholders! equity Cube (316,5"6.29) 
. ‘ 
Totel liabilities and stockholders! equity $2,645 092. 3% 
. " . - - : . ae ok 
- > * > ad - 
: 
si ? . 
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n vs ols x 
e 7 ' | 
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, KorHS VO THs MALANCE Shear 
7 oe . Pi 8 *. 
for the fiscal your ended SepLenbver 30, 1957 
| ° ; 
= ® —_————a . 
° * 
tiote ££: The coredration executed & Five yeer lease of real property 
wLtnr al five yo: yore: snl Oo; scion in tiichigan City, Tndian2 
on june 23, 19Go. The terns of the lease call for an 
a a, tal of Stes, Od. In the second five years, e 
‘ - i 
Rove B: peas 
: Motes payable - Hank of $1; 00% ,957.03 arose from 
accounts receivebic rinancing through the First - 
Hetional Cit; ‘nant Of Hew York City. The bank 
| holes essisnus collateral accounts receivavle or 
. 4 7 weiss . x ' 2 : ne ss 
$933,355 .C% and a sccurl’ : Pinatas in inventory 3 
and machinery end equi pre nS. . 
a machincr; ‘ . ; ; 
Notes pay2diec - YVepiars Consist Of a series of 
notes payavie to t* ndors in various - 
- monthly insealeen r interest at rates 
j from 6% to & 3/!: ‘ 
. . Motes payabis - Oller is 2 non-interest bearing 
note whien arose from the s2le of fixed assets. 
The noze catts Sor priacipat payments of $50,000 
ae : eT oe +4 Oo, OF * 
on September 359, ids, 1969, 1970 and 1971. 
Hote C: The Note Payabic ~ Txlcott arose in Mey, 1966 from the 
finencing of RO from. & Tereer supplier. This 
; obligatio i) r annum af fter Octoder 
“1967 ey2d0le in six equal % 
consect: mmencing November 26, 
1GS7 of acerued interest. 
dares 4 rit ¥ interest in 
account ; and the corporation's 
promiss ws 1355 which-.is 
erson2 corporate otricer. - : 
° 


£197,999 in the fiscal y 
“pecan a2cucted in the stz 


ry 


has been provided Tor on the tasis o 


Hote B: Warranty eniiss Se 
warrenty ec baiits SNS itced to the co: mDany. 
. % b h 
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South rome. In 


g en opinion on this balance sheet, taken as a whole. The 
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Because we were not able to satisfy ourselves on the 
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ncome tax expense, met loss and retained earning s (deficit). 
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SUPPLEMENTARY FINANCIAL DATA 


. . 
— ° 


@ to in our opinion on SiN ah 
re set forth on pages 3 and ht, inclusive, of tnis 


tion w2s made primarily for the purpose of 


uded in this report on pege 6, althoug* not” i 
ry for a fair presentation of the f anciali ~ 
esented primarily for supplemental ia is purposes. 
information has been subjected to ‘the ‘audit’ 


cedures applied in the exemination of the baiance sheet. 


ending inventory, we are not able to express an 
appended statement of income which includes related 


ected by inventory such as cost of sales, 


ndiana 
Wovervor 20, 1957 ee. 
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: sates C TO THIRD PARTY COMPLAINT 


————_ 
EXEISIE SG 
SALES REPRESENTATIVE'S AGRECKENT 


AGREEMENT datéd this 1st day of December » 4967; 


~ 


by anc between LEVITT MANUFACTURING CORP hereinafter 


called "tne Company") and SAHUEL LEVITT (hereinafter called 


*"Levict™). 


This Sales Representative's Agreement is entered 
into pursuent to Section 73 of an reement dated as of 
October 97, 1967 (hereinafter called "the Agreement") providing 
for the purcnase by Poloron Products, Inc. (hereinafter 
called "Poloron") of all the outstanding capital stock of the 


Company. 
The parties hereto asree as follows: * 


1. The Company herety appoints Levitt as its exclusive 
sales representative for the zeriod com mencing on the Effective 
Date, as hereinafter defined, and exceot as provided for in 


peragraoh 6, terminating three (3) years thereafter. Levitt 


accepts such appointment and asrees during the term hereof to 


use his best efforts to promote the sale of, to sell and to 


cause otHers to sell, the Company's products and to perform such 
other duties in connection with his activities hereunder as the 


Company reasonably may request from time .o time. 


2. In full consideration of all Levitt's services 


and activities hereunder, the Company agrees to pay Levitt 


.@ commission of 6% on the first $7.5 miliion of shipments to 


customers by the Company of its products for each yaar during the t 
hereof 


And after the Effective Date, and 5% on any shipments in any 


such year {n excess of 37.5 million. Said commissions 3hall ve 


based on the Conpany's invoice orice 


7 
Cy MO RR eT ee ww em ee ew eee ewom * 
. 


a 


: be p2id with respect to cach month's Shipments di 
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: _ exclusive of tax 


oO 


3 and shipping charges. Commissions shall 


tera hereof on or before the tenth day of the following month. 
: 4 


Any commissions paid with respect to merchandise which is 
.- Teturned to and eccepted by the vaapany shall be charged’ back 


‘to Levitt anf deducted fron any amounts due him hereunder, - 


3. Levitt shall, in connection with. a ‘bttes here- 

“under > (Q) provide and maintain a sales office in New Yor‘ es 
_ (2) employ ani maintain an adequate sales force to solicit the 

‘trade and provide the desire rket exposure for the Company's 


products, (3) secure representztion of the Company's product 


* 7 at trade shows, ine luding the disr play and exhibition of such 

i . products at the annuel Harduere Shois generally held in October 

As each year ani at the two National Houseware Shows generelly held 

~ _ in January and July of each year, and (4) providé such other 

* : facilities end services as ray be required of Levitt as the Company's 


exclusive S2les representative in the sale and marketing of 
: the Company" Ss prosucts,. Levitt shall bear all costs ard expenses 


cw 


incurred in connection with his activities hereunder, except 


that the Company shall reimourse him for advertising expen 
. incurred by him in an amount not to exceed 925,090 for each 
fiscal year. All persons employed by Levitt st hall be his en- 


H ployees and not employees of the Company or of ‘Péloron.. Levitt 


: shall act hereunder as en independent contractor and not as an 


egent or emloyee of Niavas or the Compiny and he shall have no 


BaD authority to ooligate the Comzeny Or Poloron in any manner, 
. ; a ae Sales for or on behalf of tha Company shall be 
pari subject to a ecceatance by the Com pany which shall have the abvsoluts 


| 
| 
' 
. 


ui 


aye ere pws Peete 
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right in its discretion to refuse to accept any orders, 
whether procured by Levitt or others, to refuse to make 
any Mioment end to accepts sucn returns with respect to 
any such ship=s Ss as it may determine, provided, however, 


that if the Company refuses to accept any orders procured 


ee 


by Levitt and dces not, within twenty (20) days after such 


of the reasons for such refusal, such orders shall be treated 


as if they were shinped in full for purposes only of para- 


greph 6 herein. . ado ; 


. 4 ¥ 


5. Tevitt agrees to indemnify and hold the Company 
ami Poloron harmless against any damage, loss, liabdflity, 
cost or expense in any way relating to Levitt’s business or 


his services and activities hereunder or in connection herewith. ° 


, .6. In the event that the aysresate invoice value of 


Shipments rade by the Company to customers in any twelve month 


period ending on June 30 do not exceed $5,000,000, the Company 


may, at any time thereafter, upon thirty (39) deys written 
1 


notice to Levitt, terminate this Zales Representative's Agreements. 


\ This Agreement may not be essi 


of the outstanding stock is o'med by hin. ic. : 
- 8. Tnis Sales Representative's Agreement shell 


become effective on the date thet Poloron acquires all the 
outstanding stock of the Compeny pursuant to the Asreement, 


“Such date being referred to herein as the "Effective Date” 


=) 
e 
fee) 
> 
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§. Levitt esrees that Curing the term of this - 
egreement or any renewal hereof he Will not directly or in- 
‘directly sell, handle, deal in or represent others in the 


Sale of, products which compete with the products menufactured 


” 


or sold by the Company, provided, however, that in the event 


the Company proposes to manufacture or sell a new product 


ow eoewag-a-- 


or item not theretofore manuf tured or sold by it, 16 will 
SO aavise Levits who shall shereupon have 990 da ys within 
which to cease any activities theretofore conducted by him 


with respect to any com eting item or product. 
Y h . 6. : t 


10. This agreement shall be renewable for successive 
one year terms on the sane terms and conditions herein con- 
tained unless prior to the Ist of June precedins immediatel 

s 4 s S y 


the expiration of the or nal term of this agreement or any 


renewal term either party advises the other party in writing 


f his or its intention not to so renew. 


ll. ‘This Sales Representative's Acreement may not 
be changed or terminated orally and shall be construed 
end interpreted in accordance with the laws of the State of. 
New Yorx. cs pes hs ee 


12, | ahe Company will be an * to setoff and deduct 
from amounts pa yedle to Levitt or tts assignee hereunder any 
érounts due or payable by Levitt to the Company or to Poloron 
under the Agreement or otherwise. \ : 
IN WITNESS WESREOF, the parties hereto have caused this 
Agreement to be executed as of the day and year first above 


written, 


EVITT MANUFACTURING CORPORATION 


Uh Y, abe L/h Saul} 
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Yee 4 YAN 30 I9¢¢ .. 


Hesses. Lybrand, Rons Brow, & Hontgoucry 
KOO First Link Building ; ‘ 
South Bend, Indiana a 


Dear Sirs: 


In connection with your eximinrition of the balance shect of 
vet 


CQ Cm arefin a on = * Ll Castacah- * OS" neonate : 
Levite Sanufa G Corp., as of Sentenser 39, 1957, I hereby certify 


stems la 


ee, bo the best of my knowledge aad belicf: 


2. All liabilities have been taken up on the books of 


account, including the lizbility for all purchases 
to which title has passed prior to the stated date. 


2. No asset of the company vas pledged or is now 
" pledged as security for any liability except as 
follows: ; 


The First National City Bank of New Yori 

holds assigned accounts reeei able anda . 
security interest in inventory and machinery 

and equipment, oF : 


vw 


3. There were no unused balances of letters of credit ’ 
outstanding against which no drafts had been drawn, 


4. There were no contin 
ported by attorney 
the following: 


ent liabilities except’as re-’ 
orge Feiwell. These include 


E 1. Detroit Tool & Manufacturing Co. vs. Levitt 
. . Manufacturirs Corp, - 5 ° P : 
2. Levitt Manufacturing Corp., vs. Nasco * : 
Industries, Inc., regarding lilvay, Ine, 


. - $3 Levitt Manufacturing Corp., vs. Yard*Man 


“ ‘ of Illinois, Inc. : 


4. Clements Box Company vs.: Levitt Manufacturing 
Corp, 
5. There were no purch23e commitments in excess of norm2l 
requirements or at prices in excess of the prevailing 
? market prices, nor a:srecnents to repurcnase items 
‘previously sold. wren 7 


. ° - . 
. 


6. ‘There were: a . 
a (a) no commitments for purchase or sale of 
securities or to repurchase the ecipany's 
stock or any othe securitics; nor any 
options given by vhe company, including 
options on compeny's capital stocx; now . 
bonus or any prorj.t-sharins arransenmnts, 
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{v, , Contracts or leases 
waheh, in my Jvdoment, ut whe he Rif cely 
arfreet tine COwjAtny, 


There were ne defaults in princips) 


ty Interest, sinking 
fund, or rodeunsien Porc 3.233 Corns; with respect. to any ; 
Asses OF Steusitden ov epedit SOrScmentu, om any brotch 
OF Covcasat of a reluiecd Audeetars Y aorecment. 


pur chase ‘Or pee property, “equipsent: and patent or 


other right sOunted to approxi “ely $ __-0- 


. 
v . 


Except as are reflected in the balance shect, there 
vere no agrcewents under which any of the liabilities 
ef the copeny had been $ubordins tae to any other of 
its liahilivics nor vere any receivables owned by the 
company subardinate to any other’ lia bilitics of the 
acdtor conranies, 


20 Fecaral incone tax returns have been examined and =. 
reported ison by the Internal Revenue Service:—~<ctirns 
of the years sinte-1965 are stil open; provision 
for unpsid federal incone-toxes_-reTiected in the 
balance sheet js aacquatr—iw" em any Additional 2 
Szents Ros seas rom exaninrcion® Seren dy 2de j 
23S to be re Je by the Internal REVO 


cen no material changes since September 30, 
psct of any of the above itens 4 to 16, 


* - 


PAR a ily age ~ Very tr — yours, . ; ; 


s a LEVIer germ CORP. 


i. a ee ‘ x oe 
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AFFIDAVIT OF MARTIN R. G( 


O 
SWORN TO SEPTEMBER 20, 1974 


sTES DISTRICT couRT 
DISTRICT OF NEW yvorX 


Plaintiff, 


~azgainst-— $ 
ROSS BROS. &%& MONTCOMERY : AFFIDAVIT 
m @s Coopers & Lybrand), 
Dafan ~nirad=Pars; 
Pl 72 Civ. 3834 
(WCC) 
-against— : 
PRODUCTS OF INDIANA, INC., : 
a==ViITT. CARL LSViItT, JA 
K CORPORATION and : 


Third-Party Defendants. 


COUNTY OF NEW YORK ) 


- Ioana render of Gold, Farrell z iiarks, attorneys 
*n the 2bcve captioned action for plaintiff Poloron Products, Inc. 
("Poloron-—New York"), and for third-party defendants Carl Levitt, 
vay Lavitt, Dynamary Corporation ("Dyremark") and George Feiwell. 
tomake this affidavit in Sudport of a motion by these parties to 


dis=iss certain clnirs which have been made against them by de- 


fardant T- 


Tendan © Lo hrand, Ross Bros. &£ Montgomery (now known as Coopers & 
uycrand, ~ d hereinafter referred to as "Lybrand"). ‘loror-New 
Yor“ seeks dismissal ‘of the two counterclaims asserted against it 
in Lydrand's answer; the third-party Gefendants seek dismissal of 
tre s2cond claim for relief alleged against them in the third- 


oarcy complaint. 


SoS et Se Se hein seen — +o 


——$— 
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AFFIDAVIT OF MARTIN R. GOLD 


2. 


7s] 


or the convenience of the Court, copies of the 

i amended complaint, the answer wlth counterclaims and the third- 
party complaint are attached hereto as Exhibits & through C re- 

: Spectively. To avoid overburdening these papers, the attachnents 
to each of those documents, other then Exhibit D to the Third- 

| Party Complaint, are not included in the attachments hereto, but 
have been filed with the Court. 

o> my “nowledse of the facts sat forth 
herein is the examination of documents and conversations with my 
clients, particularly George Feiwell, Esq. Mr. Feiwell hes per— 
sonal knowledge of virtually 211 the facts set forth herein, I 

: have read the contents of this affidavit to him before signing it 
and he has evthorized ne to advise the Court that if requested he 
will file an affidavit with the Court attesting to the accuracy 


of this affidavit. in addition, attached hereto as Exhibit D, is 


2 cooy of an affidavit of ir. Feivell, sworn to March 8, 1973, 
previously filed with the court, and containing many of the facts 


s2s forth herein. 


4. The main a 


Qo 


tion alleged in the complaint in this 
cease is a relatively simple cne. In capsule form, Poloron-New 

York, the purchaser of Levitt Manufacturing Corporation ("LMC") 
in a 1967 transaction, seeks damages against Lybrand, a firm of 

lee 

certified public accountants, for damages sustained in relying 

upon 2 financial stetenen: prepared by Lybrand in connection with 
the transaction. The compiaint alleges that the financial state- 
ment Was prepared in a freudulent manner, which constituted a 
scheme to defraud im connectior with the purchase and sale of 


securities, in violation of Section 10(b) of the Securities and 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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1934, and Pule 10b-5, promulgsateg thereunaer,. ] 


1s allese2z thas Lyorand's financial Statement Overstated assets 


and understatag liabilities or LMC, causing Plaintirr damzzge in 
the a-suns of $220,000. 


5. Fora variety of reasons, which ere discussed nee't 
in, this controversy has deen the Subyect of three S*parate ac. 
tions Pending in this district, tha Northern District of Tllinoi 
@ni she Novthaon Distrtcs of fAdiana. the P-evious lawsuits hav: 
all deen voluntarily terminated, without Prejucices, Although 
BSE Yeesons existed for each procedural Step which has brought 
the main ccntroversy to Joinder of issue in this district, and 
@ithoush the "22sons for each Such procedural Step are well knowr: 


to iydren3, LyDrand nes now sought to turn the tables, and become 


6. Rather than liti ate the main controvers which 
& 
Dlains: ss Delieves is well founded, Lybrand hes interposed a 


Countersisi-= asainst Polorson—New York, and filed a third-party 


Compl2eins 2s2inst the former Principals of Lic, a corporation con. 
trolleé b> Shen, their attorney, and Poléron-Indiana, the succes— 
SOP ccrocration to LC. 


7- In thee- pleadings, which set forth 1.0 viable 
Clains for relief and must be dismissed, Lybrand Seeks recovery 
Cf licisesion expenses which it has allegedly incurred in liti- 
&4ting shesa matters. These claims sound in a conglomeration of 


mélictous PT9Sscution, common lay fraud, and Securities law viola- 


cicus Prosecution @llegation — wnich clearly cennot be main- 


tained -~ tnsy Some kind of Securities law fraud, or common law 


ee 
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%. Stripped of its verbiage, Lybrand has conjured a 
mythical conspiracy among parties to these transactions othe 
y : y g > 

than itsel?, to maliciousl, prosecute it in various forums. 


§. Tne allegations are insufficient on their face for 


eo? the sossidle theories uvon which these pleadings are based is 


the reasons s2t forth in the accompanying memorandum of law. None | | 
' 


croseriy pl2ased, nor coulé it be oroperly vleaded, based uscr the 
facts waich have occurred. ‘ . 


10. These baseless claims should be dismissed and the 
main controversy alleged in the complaint should be litigated with 


out Lyoranac's attempted diversion of the Court's attention from 


Tie FACTS 


11. In ‘October 1967, third-party defendants Carl Levitt 


» 


g2y Levitz and Samuel Levitt (who has not been served), wets the 


— 


principals of LNC, wnich manufactured lawn mowers. At that time, 


- s ‘ 
they entered into an agreement with Poloron-—New York to sell their} 


~ 


stock in LNC to Poloron-New Yerk, which represented complete con- 
trol of tn2 corporation. In exchange for their company, they re- 
ceived a medest sum of cash, consisting of $11,200. It we: f ‘re 


ther agreed that they were to be compensated by receiving °o’« .on- 


valu2d as 2 percentage of the corporate earnings. 


12. It is important to note that LMC was-a big business! 


hansling many accounts, and with very comolicated and involved ac~ 
counting srocecures. As in many big businesses, the principals 


reiy upon their accountants to advise them as to all aspects of 


| 
: 
| 
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ithe financial operations of their compan, . including assets and 
liabilities. Tnese fisures can vary greatly in 2 brief period of 
‘sou in any large business. Tne Levitts relied upon their ac- 
countents, Lybrand, to provid= them with an accurate statement of 
the financial circumstances of their comoany at the time of the 
transaction. 

13. In the csntract of sale, both sarties, tnerefore, 
' r2lied upon Lybrand for all financial information concerning the 


' 
‘ 
| corporation, and the contract specifically so provided. 
‘ 


thouzgn a formal certification by Lybrand had not been delivered 


Ly>brand's audit was concluded ad that it would in time certify 


the accuracy of all of the fisures in the balance sheet it had 


is not involved in this action). 


; tion indicating that the audit was incorrect in any respect. 
i agreed to enter into a sales representative agreement with the 
ecrporation, Dynamark, owned aud controlled by the Levitts. 


of the company it had acquired from LHC to Poloron-Indiana. 


18. During the months following the closing of the 


. 


2 representative of Lybrand produced a balance sheet for LMC. Al- 


preduced, except for the accuracy of valuation of inventory (which 
' 15. In cannot be over-emphasized that in entering upon 
, tnis transaction both the buyer and the seller specifically relied 
| upon the accuracy of Lybrand's audit, and neither had any informa- 
' 

' 

H 16. As a further part of the transaction, Samuel Levit 


! company he had sold. The agreement was made and assigned to 4 new 
! 


17. The purchaser, Poloron-New York, changed the name 


14. At the closing of the transaction in Decemoer 1967, 
1 


as tnat time, the | -orand representetive promised the parties thet 
> > = 
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eransaction, plaintiff Poloron-New York had its on auditors, the 
firm of Touche, Ross, Bailey and Smart, audit the books end 

records of its newly acquired subsidiary, Poloron-Indiana. To the 
dismay of everyone, the Touche, Ross audit disclosed liabilities 
which the Lybrand audit hed failed to uscover, and further dis- ‘ 
closed the fact that the Lybrand audit had overstated assets. 


erences amounted to a diminution in the value of the ac- 


H 

O2poration oF 2psrcximately $220,609 less vnen she sérsore| 

ate value fixed by Lybrand. | 
19. Poloron-New York assumed all of these liabilities, 

ang paid them. It ned therefore acquired an insolvent corporation | 

which it brought “o solvency only by the influx of its own capital! 

20. In accordance with the acquisition agreements, | 

Poloron-Indiana thereupon exercised its rights to withnold funds | 

from the Levitts (now doing business through the corporate iibeas sl 

Dynemark), which would otherwise have been due under the sales 


representative agreenent. 


21. This event led to the commencement of litisation. 


In May 1970, Dynamark Drought an action against Poloron-Indiana 
in the United States District Court for the Northern District of 
indiana seeking the conmissions which had been withheld. Dynamark 
"2S represented by third-rerty defendant George Feiviell, Esq., 
ne Chicago attorney «ho nad represented the Levitts throughout 
che transactions. Poloron-Indiana Was represented by Messrs. 
B3stein, Hays, Sklar % mertzoerg, who continue to represent it to 

’ 


this day in the present action. : 


22. After the action had been commenced, it became 


( 


vident that the real culprit was the. Lybrand accounting firm 
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tistuice whatever losses anyone head sustained was the result of their 


Z24 usvon Lybrand's srossly insufficient audit. Accord- 


ingly, in Sepcender 1970, the plaintiff in Indiana, Dynamark, obd-— 


te 


sained an order permitting the enendment of its complaint to in- 


23. Lybrand would now have this Court believe that it 
his controversy on the 
renits and nes ceen frustrated in its efforts.: The contrary has 
heen revealed in its actions. After doing little more than an- 

omplaint in Indiana, Lybrand sought and obtained an 


sraer from tne District Court in Indiene severing that portion of 


3:, Two motions were thereupon made to the Indiana 


Court. Pleintiff moved to amend its complaint to conform with facts 
45 nzsd leerned in discovery proceedings, and defendant, Poloron- 
intien2, moved to transfer the action to the United States District 


Sours Zor tre Southern District of New York. The latter motion 
WBS gTzenc=ss ans tas case «es transferred in November 1970. The 


Cours @f6 nos rule upon the motion to amend the complaint. 


25. In New Yor, the firm of Rosenman, Colin, Kaye, 
Petscnex, Freund & Emil, wes then retained by the plaintiff, Dyna- 
m2rn, to resresent it in the further prosecution of this action 


4n New Yoru, she district to which the case had been transferred 


25. After a period of litigation in New York, Joseph 
D. Brow, President of Poloron-New York (the defendant in that 
ection), ena Samuel Levitt (the principal figure among the plain- 


tiffs in tet ection), entered into an agreement of settlement. 
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real wrongdoer, Lybrand. 


Poloron- 
shoule be held liable for the 
by the parties as a result of the 
prepared solely by Lybrand, upon which 
Tne parties agreed that the then pending litiza- 


hat all of their respective rights 


ti 


WOul 


The 


75% of any ultimate recovery 


1g to Dynamark, the party which had 


S by virtue of not having been paid on the 


reenent. 


es in June 


1971. 


A stipulation of discontinuance, 


er, pursuant to the settlement agreement, 


nos aseinst Lybrand, the present vlaintif?, 


2 complaint against Lybrand in the United 


the 


I 


~ 


tne oresent c 


Levitts. 


Omplaint. G 


forward to a conclusion in that court. 


dehalf of Poloron-—New York. 


sn2 Northern District of Tllinois, in 


Lybrand 


guilty of some kind of conspiratorial 
Poloron-New York, when he had pre- 
But at this point, 
n Hew York, and the parties recogni- 


‘gcoer was Lybrand, there was no fur- 


m2 of tne filing of the action in Tllinois 
e ‘ 


York had every intention of carry- | 
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29. In January 1972, however, Snortly after the action 


cuit decided the case of Perrent v. Midwest Rue Mills, Inc., 455 
— et 


-2a 123 (7th Cir. 1972). That decision changed existing law in 


ene Seventh Circuit concerning the statute of limitations for ac- 


cr 
3 
wv 
ry 
I~ 


e year illinois statute of limitations governing fraud ac~ 


. tions applied to Section 19(o) actions. In Parrent, however, the 


: ! 
vO tnis decision, it had been the ruie in the Seventh Circuit | 
vourt decided, for the first time, that the applicable statute or | 


Saticns was the three y2er Illincis securities law Statute. 


ua 
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° 


n learnirns of this decision, which would have 


2 


vernminated plaintiff's rignts egeinst Lybrand in ¢ 


1e¢ Seventh Cir- 
cuit, plaintiff filed a notice of dismissal of the action under 
2 = 


Rule h1(2)(1)(4), Fed. R. Civ. P., which permits such voluntary 


Cismissali, without prejudice, defore the filing of a responsive 
pleading. 

31. Thereupon, she present action was commenced by the 
Same plaintiff, Poloron-Newx York, in this Court, where the appli- 


cable statute of limitations is six years. The complaint is a 
Standard suit by a purchaser of a business against an accounting 
irn based cn Rule 10b-5 for miscond ¢ in preparing the over- 


Stated financial statenents upon which the plaintiff relied in 


32. Again, contrary to its assertion that it hed al- 


weyS Sought a determination of this controversy on the nerits, 


Lyorand's acsctons cely its words. Ratner than answer the 
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complaint and defend the acticn on the merits, Lybrand has en- 
gased in 2 course of procedural motion practice obviously de- 
Signed to avoid or delay adjudication of this controversy. More- 
over, its course of conduct Seems ctlearly to be directed toward { 
Criving 2a wedge among ail the other parties to the trensactions 
So that they will litigate exsainst each other and nopefully for- 
set about the real wrongiser, Lybrand. 

33. ° In furtherance of this course-of conduct, instead t 
of answering the complaint, Lybrand moved to strike it as shan and. 
false, for an order Drecluding George Feiwell, Esc. from bartici- 
pating in the case, and even for disciplinary action against Mr. 
Feiwell. The alleged basis for this scandalous motion is reveal- 
ing 2s to Lyorand's true motives. The sole alleged basis for the 
contention that the complaint was "sham and false" is the allega- 


' 

! 

| 

t 

! 

tion that a certified balance sheet was delivered by Lyodrand at | 
cog ! 
| 

' 

! 

1 

{ 

! 


the closing. The compleint aid allege this fact, and it is tech- 
nically incorrect. As I neve indicated, the balance sheet actual- 
iy produced at the closins was uncertified, but the Lybrand repre-' 
Sentative assured the darties that it was accurate and that, with 
the exceotion of inventory valuations, a certification of it 


would be delivered to the parties. In fact, after the closing, 


! 
{ 
{ 
{ 
@ Dalance sheet certified in accordance with Lybrand's promise, | 
and containing the precise figures set forth in the balance sheet 
delivered at tne closing, wes delivered by Lybrand. | 


34. Needless to S3y, the Court denied this baseless H 

‘ i 

motion in all respects. | 
‘ ‘ 

35. The next procedural step followed by Lybrand, al- H 


most incredibly, was to move for reargument of that motion. Judge 


| 


: 
| 


a 
- 


163 A 


AFFIDAVIT OF MARTIN R. GOLD 


6 ee ene es wee 


36. Still attempting to crive a wedge among the other 
sarties and to avoid the r22l action in which it faces liabilities} 
of avoroximately $229,009, Lybrand hes now filed two counterclaims | 


eg2inst Poloron-New York, and a third-party complaint alleging two 


ms asainst Poloron-Indiena, Sanuel Levitt, Carl Levitt, Jay 


Levitt, Dynamark and George Yeiwell. 


37. In tae fiess counterctain end te sscond clain 
contained in the third-party complaint, Lybrand attempts to al- 


Jesse 2 cause of action for malicious prosecution, combined in som 
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manner or another witn allesations of fraud and securities law 
viclaticns. Tne demages sousht are expenses of defending the vari 
ous litis2tions wnich I hévea describec herein, and notning more. 


38. For the reasons set forth nerein, there is no 


factual oesis for any of these assertions. For the reasons set 
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mpanying memorandum of law, tnere is no legal 


39. The second countercleim asserted agzinst Poloron- 
icitent on its face, and should also be 
Gismissed. Tnet claim is an action on an account stated against 
Poloron-New York in the amount of $4,830, according to an accuunt 
annexed as Exnibit D to the complaint. The Court's attention is 
directed to that Exhibit D (copy attached wereto). That exhibit 
2s 2 dill rendered to Polcron-Indian2, not Poloron-New York Ac— 
cordingly, the second counterclaim asserted aseainst Poloron-New 


York must also be dismissed. 


. 40. The first claim set forth in the tnird party com 
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orce all the other parties other than Lybrand tc Viti- | | 


g2t2 ageinst each other. It is expected that after discovery is 


sonsuutea, 2 movion will ce made seeking dismissal of this in- 

‘ 
Gexnificesi.n counterclaim and many of the baseless affirmative 
¢elens2s. Oniy then, will plaintiff be able to conduct a trial 


teicre chis Court involving the real issues presented against the 
raat - Lyorand. 


ti. For all of the foregoing reasons, it is respect- 
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SWORN TO SEPTEMBER 20, 1974 
STATE OF ILLINOIS ) 


ss 
COUNTY OF COOK ) 


AFFIDAVIT 


GEORGE S, FEIWELL, being duly sworn, deposes and states: 

1, I ama member of the firm of FEIWELL & GALPER, a 
member of the Bar of the State of Illinois Since 1953, and conasel 
for plaintifi Poloron Proaucts, inc, ("Poloron") in this litigation, 
I make this affidavit in opposition to the motion of Lybrand Ross 
Bros. and Montgomery (Lybrand) to strike the complaint herein and 
for other relief, 

2. In October, 1967, and for some time prior thereto, I 
Was retained by Levitt Manufacturing Corp., Sanuel Levitt, 
Carl Levitt, and Jay Levitt, shareholders thereof, to represent 
them in the sale by the Levitt's and one Jack Whitney, of all of 
the stock of Levitt Manufacturing Corp., to Poloron. In connection 
with said sale, and at the request of both the sellers and the 
purchaser, Lybrand was retained to conduct an audit of the books 
and records of Levitt Manufacturing Corp. as of Septenbder 30, 1967. 
Said corporation was at that time, and for some tine prior thereto, 
in financial difficulties, and knowledge of the precise financial 
condition of the corporation was essential to the consummation 
of the aforesaid sale. The closing date of Decenver 1, 1967, was 
selected for the express reason, among others, that Lybrand would, 
by that date, have completed the then pending audit of Levitt 


Manufacturing Corp., so that the closing could thus proceed upon 


‘the basis of the figures reported in said audit. 
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3. That either on Decer‘er 1, 1967, or a few days prior 


thereto, a meeting occurreu at the offices of Botein, Hays, 


Sklar & Herzberg in New York City, who were counsel for Poloron 


Products, Inc. Present at that nseting were Joseph Brovn, 


Menahem Jacobi, Nathaniel Whitehorn, Howard Weinreich, either 


and/or Sharp, Samuel Levitt, Carl Levitt, Sidney 
Nobel, a certified public accountant, from time to time employed 


by the Levitts, and your affiant. At that meeting, the question 
of certification of inventory valuation of Levitt Manufacturing 


Corp. was discussed and it Was agreed between the parties that 


s2id inventory would be written down by $50,000.00, The represent-— 


atives fron Lybrand Ross Bros. and Montgomery, either at that 


meetirg, or previously, had advised the parties that they would 


not certify the valuation of the inventery. The understanding 


with refererce to the write down of the valuation of the inventory 


&S reduced to writing and said agreement was executed at the 


closing, 


Substantial discussions also took place concerning the 


2llovance for Levitt i: ‘facturing Corp.'s doubtful accounts, 


Which allowance had been set up by Lybrand. An agreement to 


recompute the allowance based on collections, was ultinately 


effected between the parties and incorporated in a letter agreement 


which is attached @s Exhibit 2 in the affidavit of Powell Pierpoint, 


At this time, either Messrs, Jenkins or Sharp of Lybrand, represented 


that Lybrand would certify the balance Sheet of Levitt Manufacturing 


Corp, except for the valuation of the inventory, 
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In my capacity as counsel for the selling sharcholders 

and for Levitt Manufacturing Corp., I was present on December 1, 
1957, at the offices of Botein, Hays, Sklar & Herzberg, in New i 
York City. Also present were Joseph D. Brown, President of 
Poloron, Menahem Jacobi, Secr2tary-Treasurer of Poloron, Nathaniel 
Whitehorn and Howard Weinreich, menoers of the firm of Botein, Hays, 
Sklar & Herzberg, counsel for Poloron, Samuel Levitt, Carl Levitt, 
Jay Levitt, and representatives on behalf of Lybrand. At said 
closing Lybrand presented a balance sheet which was expressly 
represented as the product of its audit of the books and records 
of Levitt Manufacturing Corp., as of September 30, 1967. iessrs. 
Jenkins and Sharp, on behalf of Lybrand, stated that the figures 
presented in said balance sheet would be certified by Lybrand. 
Either Mr. Jenkins or lir. Sharp stated that the certificate would 
be unqualified, excepi ‘or the valuation of inventory in connection 
with which Lybrand had encountered certain difficulties. Prior to, 
and again at the closing, Lybrand was advised by both Samuel Levitt, 
on behalf of the sellers, and either Joneph D. Brown, or lienahen 
Jacobi, on behalf of the purchaser, that the parties would rely 
on the audit report prepared by L;' rand, in consummating the 
transaction. 

4. Lybrand's final audit report is dated November 20, 1967. 
Said audit report contains a balance sheet which was and is identical 
in every respect to the balance sheet submitted to the sellers and 
the purchaser at the closing, and which I examine“ at said closing. 
Included in said audit report was, as had been promised, a certificate 
of Lybrand, unqualified in every respect, save one: the valuation of 
inventory. 


‘ 
5. During: the ensuing months, Poloron directed its own 
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auditors, the firm of Touche, Ross, Bailey and Smart, to audit the 
books and records of Levitt Manufacturing Corp., (the name of which 
had then been changed to Poloron Products of Indiana, Inc.) The 
audit reports of Touche, Ross and Company (the name of this firn 
also was subsequently changed) disclosed a substantial amount of 
liabilities as of Septenver 39, 1937, which had not been reported 
by Lybrand in its audit report as of said date. In-view of the 
close working relationship between the sellers and Poloron, arising 
out of 2 Sales Resresentative's Agreement between Poloron of Indiana 
and S2:suel Levitt, executed simultaneously with the closing of the 
sale transaction, my clients and Poloron made sincere efforts, 
over 2 period of more than two years, to compromise the clairs of 
Poloron against my clients arising from Touche, Ross' report of 
undisclosed liabilities as at September 30, 1957. Approximately 
contemporaneous with the termination of the Sales Representative's 
Agreement (which at that time had been assigned by Samuel Levitt 
to Dynamark Corp., his controlled corporation), tke controversy 
engendered by the undisclosed liabilities reported by Touche, Ross, 
resulted in litigation. ly client, Dynamark, brought suit against 
Poloron Products of Indiana, Inc. to recover sales cormissions 
earned by Dynamark, but withheld by Poloron of Indizna as a set-off 
against the aforesaid undisclosed liabilities, and Poloron counter— 
claimed against the Levitt's under the indemnification provisions 
of the Sales Agreement. This action vas commenced in the United 
States District Court for the Northern District of Indiana. Lybrend 
was one of the named defendants, 

6. Subsequeat to the filing of said action, the defendaat 
Lybrand, successfully moved for a severzice and .eparata trial of 
the clains against it, and accordingly said clainas wore held entirely 


in ebeyance. Shortly thereafter, Poloron successfully noved under 
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28 U.S.C. §1404(a) for transfer to the Southern District of New 


York, Prior to said transfer, the plaintiff, Dynamark, had sought 


leave of court to add as additional parties plaintiff, Samuel } 


Levitt. Carl Levitt and Jay Levitt, the selling shareholders and 


@S an additional party defendant, Poloron Products, Inc., the 


- This motion wes rever 


vuled unon by the Dis 


in Indi:.na, 
7. After the aforesaid Transfer, ny clients employed the firm 


of Rosennen, Colin, Kaye, Petschek, Freund and Beil to represent 


‘them in the Southern District of New York and Gerald Walpin, a 


member of said firm, thereupon took over the prosecution of the 


litigation. Shortly thereafter, Messrs. Rosenman, Colin, Kaye, 


et al, obtained leave of this court to file an amended complaint, 


~ copy of which appears attached to the affidavit of Powell Pierpoint, 


as Exhibit "C" thereto. Said anended complaint restated the clain 


of Samuel Levitt, Carl acvVitt, Jay Levitt and Dynamark against 
Lybrand and added now claims against Poloron Products, Inc. The 


allegation in said complaint that, at the closing on December : 


1967, Lybrand delivered a certified balance sheet to the parties, 


was based on ny menory and those of ny clients, buttressed by the 


fact that the copy of Lybrand's certified audit, dated November 20, 


1957, then j« our possession, contained figures which were identical 


to those conteised in certa’™ closing documents (letter supplements 


to the Agreeneut a2 Sale) and 


to those remembered distinctly by 


Senuel Levitt, who 2 enveged in a vociferous 2nd leneth n°gotiation 
’ 2 o S 


at the closing, or shortly prior thereto, with Joseph D. Brown, 


President of Poloron, respecting these figures. I and Samuel Levitt 


both recalled the initialling of said balance sheet, but neither of 


us recalled precisely what it looked like. I belieyé that Messrs 


Jenkins and/or Sharp, the representatives of Lybrand, rotained in 


i 
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their possession whatever balance sheet they exhibited to the parties, 


Neither my clients nor I, at any time had rossession of said balance 
sheet, nor did we then, nor do we now, poss¢ss a copy of the sheet | 
initialled by the parties at the closing, The handwritten draft 

of the balance sheet which ii, Powell Pierpoint attached as i 
Exhibit "A" to his affidavit, does not contain the initials of 

wessrs. Levitt and Brown, or anyone else, for that matter, and I 

have no personal Knowledse as to whether vhat 


Exhibit "A" to Mr. Powell Pierpoint's affidavit, is what‘it purports 


to be. I participated in conferences between@herald Walpin and 
Sanuel Levitt, and it was pursuant to said conferences that Gerald 
Welpin executed and filed the amended complaint in the Southern 
District of New York, making the @llegation that a certified balance 
sheet was presented by Lybrand at the closing. That allegation was 
made in good faith by my client, by me, and by Gerald Walpin, and 


to this day I have seen no evidence or sworn testimony of any person, 


with personal knowledge of the events of December 1, 1967, which 
contradicts this belief. Indeed, at his deposition in New York 


City, taken on January 18, 1973, Joseph D, Brown, President of 


Poloron Products, Inc., testified under cath that he then and row 
believes, that he was shown a certified balance sheet at, or prior 
to the closing on December 1, 1967. 3ir. Brown adhered to this 
testimony, despite the most vigorous interrogation by Mr. Pierpoint, 
8. It is undisputed that, at the aforesaid closing, Lybrand 
presented a balance sheet of Levitt Manufacturing Corp., as of 
Septenber 30, 1967. -It is undisputed that said balance sheet was 


the product of an audit conducted by Lybrand. It is undisputed taat, 


at said closing, Lybrand represented that it would certify the balance 
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Sheet it had then presented. It is undisputed that both the 


buyers and sellers relied on said baleunce sheet at the closing, 


It is undisputed that the balance sheet contained in the typed 


audit report subsequently delivered by Lybrand was, in all material 
respects, identical with the balance Sheet which Lybrand presented 
22. Accordingly, whether the balance Sheet Submitted 
by Lybrand at tae Closing was typed or handwritten, or certified 


OF uncertified, is irrelevant, The balance sheet ultimately 
delivered by Lybrand, Subsequent to the Closing, is the balance 
Sheet Gelivered by Lybrand at the Closing, [Its physical form at 


either tine is immaterial, 


9. After a period of vigorous litigation, Joseph D, Brown, 


Presicent of Poloron Products, Inc., and Samuel Levitt, 


the principal 
figure among the plaintiffs, conducted Settlement negotiations out 


of the presence of their respective attorneys, Ultimately, Hessrs, 
Brown and Levitt, agreed to terminate the litigation Upon terms 


accsatable to both of them. For reasons set forth in the affidavit 
of Sanuel Levitt, which is filed in connection herewith, Poloron 
agreed, as an ~ntegral part of the settlenent, to commence litigation 


Ssign to Dynamark Corp. 75% of the recovery, 


against Lybrand and toa 


as any, therefron, An essential pre-condition laig down by Poloron 
Was that the attorney engaged to represent it in its suit against 


Lybrand agree to prosecute the litigation ona contingent fee hiisis 
and that Samuel Levitt and Dynamark undertake to obtain such counsel 
for Poloron, Sanuel Levitt reported to me the details of his meeting 
with Joseph pD, Brown and expressly requested me to act as counsel for 
Polorsn and to conduct the litigation on a contingent fee basis, 


Although my representation of the Levitts and Dynamark had always 


theretofor becn upon the basis of hourly fees, I reluctantly agreed 


| 
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to devart fron my praor custom and conduct this matter ona 


contingent fee basis. In this respect, my decision was influenced 


by the fact that the prosecution of this litigation by Poloron, and 


its assignment of 75% of the proceeds to Dynamark, were essential 


elenents of the -scttlement agreement, 


10. Pursuant to the foregoing, I was retained by Poloron 


anc on its behalf I instituted suit against Lybrand in the Northern 


District of Illinois, Upon the same understanding of the facts set 


forth above, the complaint alleged that Lybrand had delivered a 


certified balance sheet of Levitt Manufacturing Corp. at the closing 


on December 1, 1967, and that Poloron had relied on said balance 


Sheet. This was the explicit understanding of the President of 


Poloron, whose Signature appears on this complaint, Ur, Brown, then, 
and now believes, as set forth in his deposition transcript, that 


the balance sheet which he relied on at the Closing, was certified, 


Pursuant to Rule 11 of the Federal Rules of Civil Procedure, my 


name was affixed to the complaint, although I did not actually 


Sign it -‘a fact over which Nr, Pierpoint makes much ado, This is 


a common practice in the Northern District of Illinois, in instances 


wherein the client rather than the attorney affixes his personal. 


Signature to a complaint, 


ps Os T° January, 1972, the Court of Appeals for the Seventh 


Circuit, handed down a decision in the case of Parrent vy, Midwest 
; aa aaa ite tien sonics ces 


Rug Wills, Inc., 455 F.2d 123 (7th Cir, 1972), which literally 


repealed the pre-existing statute of limitations for actions brought 


Under Section 10(b) of the Securities E£ 


xchange Act of 1934, in the 


Seventh Circuit. Prior to this decision, it had been the rule in 


that Circuit that the applicable statute of limitations was the 


statute of limitations governing actions for fraud in the forun 


State; that an, in Illinois, the five-year statute for actions 
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. 


g in fraud.- In Parrent, the Court of Appeals decided for | 
time that the applicable statute of limitations was the 


ar statute of linitations provided in the Illinois Securities 
Lav, and that the U.S. District Court Sitting in the forun state, 


- 


of the decision of the Court of Appeals for 


he Seventh Circuit in the Parrent case, 


I immediately voluntarily 
igation in the Northern District of Illinois, by 
filing a Notice of Dismissal uncer Rule 41(a)(1)(i). If I had not 


of my clients would have been jeopardized, 
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2 arose more than four :;ear- prior to the 
date of filing of tne litigation in the Northern District of Illinois, 
circumstances was clear, 

was filed in this court some nonths 


» again allegi 


i) 


ng the facts which ny client and I firmly 


ae Ly>rand delivered a certified balance 


sheet of Levitt Menuft 


acturing Corp. and that the principals of 


Poloron and of Levitt Manufactu ing Corp. relied thereon at the 


closing. In this complaint, as in the prior complaint filed by 


io) 


erald walpin on behalf of the Levitts, it was alleged that Lybrand 


had violated Sec.10(b) of tho Securities Exchange Act of 1934 and 
1 


Rule 10(5)5 thereunder. These statutory and regulatory provisions 


wv 


peas unamdiguously of fraud; but, in my opinion, at the time said 


Conplaints were prepared and at present, said statutory and regulatory 


proviz.ions apnly to negligent and careless conduct of an audito. in 


co sestion with the purchase and sale of securities, so as to 


: ‘ 
constructive fraud under said law and Rule, 


Fechot*t v. Bar-Chris Constr. Co. 


283 F. Supp. 643 (S.D.N.Y. 1968) ; 


291 F.2d (9th Cir, 195), In dvafting the 
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foregoing pleading counsel relied on this authority. No charge of 


common law fraud and deliberate cecenption was intended; the afore-— 


ee 


said cases do not require that such fraud either be alleged or 


apFOven 22 otdor to merit recor 


er;. 


14. At the deposition of Joseph D. Brown on January 18, 1973 


? 
I stated upon the record that: 


"It is not the contention of the plainti f 
for this record that Lybrand at that tine 
knew and deliberately and wilfully did not 
disclose, nor have we so contended, sir 
(see Exhibit "G" to th, Mierpoint afficavit 
herein). 


That statement was made in reliance vu: the jud) sial decisions cited 


above. Whether or not Lybrand had knowledge of the undisclosed 


liabilities existing as of Septenber 30, 1b. and later discovered 


by the audits of Touche, Ross & Co., but Geliberately failed to 


Q. 


isclose such liabilities, is legally irrelevant in light of the 


foregoing precedents, Neither I nor my client possess pe.sonal 


knowledge of such deliberate fraud. iy statement upon the record 


of the Brown deposition, is therefore totally consistent with the 


allegations in the compl:int, and with the existing interpretations 


of the lay respecting the capacity of accountants to be held 


responsible for constructive fraud under the provisions of Sec.10(b) 


of the Securities Exchange Act of 1934, 


15. Axter tie adjournment of the Brown deposition, and after 


=x. Brown consistently refused to alter his testimony respecting 


the delivery of 2 certified balance sheet at the »3ing, 
- 


©. Pierpoint and I discussed whether or not the balance sheet 


delivered at the closing, was in fact certified, T.2 words which 


e* 
eres 


- Pilerpoint puts in my south (Par.22, Pe.3 of his iffidavit) vere 
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never uttered by m2. Possibly, he imagined them. In the spirit of 


expediting the lit 


wr 


gation, the sun and substance of what I said was 


merely that, if after 2 thorough investigation of the files and the 


memories of my clients, I could verify tir, Pierpoint's stubborn, 


but as yet utterly unverified assertion, that the balance sheet 


Galivered at tne closics, was uncertified, I would be hanpy ’ 
to anend the conolaint. : 


16. In the rineteen years that I have been privileged to 


practice before the Courts of the State of Illinois and of the 


United States, I have never before been confronted with a pleading 


and affidavit attacking my ethics and professional conduct. At no 
— J 


time prior to the filing of the motion and affidavit under Rule 11 


by ifr. Powell Pierpoint, did Mr. Pierpoint ever afford me the courtesy 

of discussing the factual and other issues raised in his affidavit. 

-wrile I an certain tir. Pierpoint is surely zealous, he has been less 
tran diligent in ferreting out the history of this litigation and 


my role in relation thereto. 


FURTHER AFFIANT SAYETH NOT, 


George S. Feivwell 


Sudscribed and Szorn 
to before m2 this 
th day of March, 1973. 
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SWORN TO NOVEMBER 4, 1974 | 
vRITED STATES DISTRICT CouRT : ae. 
SOUTHERN DISTRICT OF NEW yvorx 
sy a ae Leek iW genie ct 5 ate ake he A x ’ 
POLORON PRODUCTS, INC., : aes: 
Plaintiff, 3 ‘ 
72 Civ. 3884 ; 
- against - $ tw. €s Ci) : 
LYBRAND, ROSS BROS, g MONTGOMERY 3 i 
{now Known as Coopers & Lybrand), is : 
> AFFIDAVIT IN ! 
Defendant and SUPPORT OF 
Third-Party : NOTION TO 
Plaintiff, DISMISS, FOR 
- a@Geinst - : SUMMARY JUDG- 
MENT, AND FOR. 
INDIANA, INC., : A AWARD OF 
LEVIiT, JAY LEVITT, REASQUWABLE 
. AND GEORGE FEINELL, : ATTORNEYS' 
FEES 
Third-Party $ 


Defendants. 


~~ cee = = = og 


STATE OF NEW yoRK 


) 
t SS.:3 
COUNTY OF NEw YORK ) 
FONELL PIERPOINT, being duly Sworn, deposes and says: 
1. I ama member of the firm of fiughes flubbard §& 
Reed, attorneys for defendant and third-party plaintiff Coopers 
& Lybrand ("LyScand"), ama memSer of the Bar of this Court, and 
I am familiar with the facts and Proceedings herein, 
2. I make this affidavit in Support of Lybrand's 
rotion for an order: 
(a) Pursuent to Fed. R. Civ. p. 12(b) (6) 
dismissing the amended complaint on the ground 
of res judicata ané for failuce to State a 
Clair upon which relief can be granted; 
(5) Pursuant to Fed. R. Civ. P. 56 grant- 


ing sumaary judqnent fer Lyodcand with respect to 


the amended complaint; 
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(¢) Awarding Lybrand its reasonable ; 


1 
e attorneys" fees; and : 
(4d) Granting such other, further and { 
: | 
t different relief as to the Court may seen | 
' just and proper. j 
| | 
t I. THC MOTION FOR SUMMARY JUDGHENT 
3. The amended complaint purports to allege a 
violation by Lybrand of Section 10(d) of the Securities 
; Exchange Act of 1934 and Rule 105-5 promulgated thereunder. 
: LySrand has moved for disnissal under Rule 22(b)(6) on the 
ground of res jusiceta and fer failure to state a clain 
upon which relief can be granted. In addition, Lybrand is 
entitled to summary jucgment because there can be no genuine 
issue as to the material facts which establish that: 
(a) In Curchasing the stock of Levitt Manu- 
fasturina Corporation ("LuC") plaintif£ Poloron 
, Products, Inc. ("Pcloron") did not rely upon any 
resrescntation by Lybrand as to the extent of the 
Geficit net worth of Le ; and 
ag (BD) Poloron paid only $11,200 for the LMC 
‘ Stock and has suffered no damage. 
‘ The facts establishing each of these bases for 
: gtanting jucatent to Lybrand as a matter of law are set 
f forth bclow ane are succinctly rectated Pursuant to Rule 
3(g) of the General Rules of this Court in a separate 
{ statement annexed to the Notice of iotion, 
| A. In Purchasing The LHC Stock, Poloron Did Not Rely Upon 
Any Representation by Lybrand As To The Extent O£ The 
Deficit tet worth Of LHC 
Poloron Relied Oa Its Right To Be Indemnified ry The Levitts 
Por Any Undisclosed Liabilities o£ LHC. 7 
; . $. In Gctober, 1970, Poloron served a Verified Com- 
: Plaint which correnced an action in the Supreme Court of the 
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State of New York against Samuel, Carl and Jay Levitt (the 
“Levitts~), from whom it had purchased the LMC stock. A certiried 


copy of this Verified Complaint is annexed hereto as Exhibit A 


(~Pierpoint Aff., Ex. Av). In the Veritied Complaint, Poloron 


Stated that it had purchased the LMC stock in reliance upon the 
-representations and warranties which the Levitts had made with 

respect to the net worth of LHC, and deemended jucaqment against 

the Levitts for the same allegedly undisclosed liabilities of 


LiiC which Foloron seeks to recover from Lybrand in the present 


action. Poloron stated thet: 


(a) The Levitts had warranted that the 


14 balance sheet of LUC ss of August 31, 1$67 
| oad Noy'/v . Henao " ‘ 
bi 1p” reflected all lisbilitics of LC and that it 
fs 
LX ( aD ad sccurately presented LEC’s £inancial condition, 
si we 
UU on FY x o (Pierpoint At£., Ex. A, © 4(b)(i)); 
we” iP 
byt y TA (b) The Levitts hed werranted that the 
\ no JS 
} yi 2 Joy ye Geficit net worth ¢f LuC on September 30, 1$67 
{ . 4 ve 
Lf ~~? ae vi which wovle se shewn en a balance sheet to be 
eg " 
“ad ‘ Ag x Pretered by Lybrand would not exceed $75,58b, 
0 5 \ (Piecpoint Aft., Ex. A, ¢ 4{b)(ii)); 
i) 
Nea Ps (c) The Levitts agreed to indernity 
L4 
AN Poloron foc eny lizbilities cr cleaine auainst 
N! LuC which existed on September 34, 1$67 but 


which were not reflected in the Sestenber 36, 
1$67 balance sheet, (Pierpoint Atf., Ex. A, 
% 4(c)); 

(d). As to any liabilities or cla-ms against 


LC which were not reflected in the September 30, 


ata 


[n2 Closing 
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1967 balance sheet, Poloron could invoke its 
right to inéennity by withholding from the 
Levitts Poloron common stock dve under the 
Purchase Agreezent and by withholding scales 
commission otherwise due then, (Pierpoint 
AEC.¢ BA. a5 | Si. 


cer swore in the Veri- 


a 


5. Poloron's chicf executive eff 
fied Complaint that dased on his personal knowledge, Poloron kad 
“relied upon the warrcnties above Cescribed * * * jin consummating 
the Purchase Agreement.* (Piercpoint Aff., Ex. A, q 6). 


Poleron Did Mot kely Gn The Tentative Balanece Sheet at 


6. At the cliesing of the Purchase Agcesment cn 
December 1, 1967 (the "Closing Date"), the varties requested 
and received from Lybren3 a tentative balince Sheet of LIC 
as of Septeaber 30, 1367, in handwritten fora, marked "Draft 
12/1/67." (Sharp 3/23/72 - fs, & 63 Jenkins 3/23/73 att.) 
A true copy of the tentative pale -ce sneet is annexed to 
LyoOranc's Answer and Cozunterclains as Exhidit A. 

7. The tentative balance sheet showed LHC as being 
insolvent, with a éoficit net wortn of $316,546.29. 


8. At the closing Poloron knox that Lybrend 


ie) 


would not certify the inventory oc related accounts of LY 
as of September 30, 1957, and that LyDrand hea not decided 
what other accounts, if any, ic would be able to certify. 


{Sh-<p 3/23/73 Aff., ¢ &; Jenkins 3/23/73 AEE.) J 


l. References to the “Shard 3/23/73 Af£." and the “Jenkins 
3/23/73 Aft." ere to the affidavits of Joseph 5. Sharp 
and Daniel R. Jenkins, resnectively, subaitted to this 
Court cn tlacch 27, 1373 in Support of Lybrand's motion 
to imoose sanctions under Fed. R. Civ. P. Rule Ll. 
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9. At the closing, Poloron ard the Levitts entered 
into a letter agreement (the "Letter Agreement"), a copy of 
which is . n x: ‘teto as Exhibit B ("Pierpoint AftS., Ba. 8°). 


10. + the Letter Agreemert, Poloron and the 


yar Levitts stated: ‘ 

: “Lybrand, Ross & Nontgomery has this day 

Geliverec to us a tentative balance Sheet of 
Levitt as of September 30, 1967 * * #,* 

L" (Pierpoint Aff., Ex. B, ¥ 23% 


oa : 
won Poloron and the Levitts acknowledged that the deficit net 
worth shown on the tentative balance sheet was 
"subject to eny corrections thet LyDrird 


Ross and iiontgonery may maxe * * *,* (Pierc- 
point Aff., Ex. GB, ¢ 1). 


ll. Poloron and the Levitts also agreed between 
thenselves that the value of inventory shown on the tentative 
belance sheet should be reduced by $50,090. (Pierpoint Aff., 
Ex. B, 9 1). The tentative 2eficit nat weeth was chus in- 

creased to $366,546.29, still subject, of course, to further 
possible edjustment. 

12. Poloron also indicated that it specifically 
would not rely on the Seotemder 33, 1967 balance sheet to 
disclose all of LiuC's current liabilities to trade creditors 
as of Septeiber 30, 1967. The Lovitts and Peloron thus agree} 


that the deficit net worth of Luc would be further increased by 


—— 


the enount of any such liabilities discovered &. Polcrcon during 


| P ae 
the following year. (Pierpoine Bete BS Be 4 BS). 
t Poloron Would Not Have Closed The Purchase Agreement If The 


é Levitts Wad Not Premised To Incemnify It Por Further Defi- 
cicncies In Tan Net Worth Of LNC. 


* 
13. In Paragraph 7A of the Purchase Agreement”, 
Poloron was given the tight of refusing to close if the figures 


—_ + 


2. ‘whe Purchase Aqreezent is annexed to the amerded comnlaint 
as Exhibit 1. 
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shown on the September 30, 1967 balance sheet reduced the net 
wocth of LIC by more than $400,000 below the $124,120 net 

“worth shown on the August 31, 1967 balance sheet. In other "{ t 
words, the contract gave Poloron the option of refusing to i 


tlose if the September 30, 1967 balance © -et showed LNC's 


ceficit to be mors than $275,880. 

14. As set forth above, the Levitts conceded to 
Po.oron at the closing that the deficit as of September 30, 
1967 was at least $265,546.22, and agreed that even this fig- 
ure was subject te further acjustment. In the affidavit of 
- Jacobi, Poloron's .*ief financial officer, dated June 165, 
3970, a cooy of sshich i: nnexed nereto as Exhibit C ("Pier- 
point AfE., Ex. C*), He. Jacobi tescifieds 


"Not only did Levitt tHanufactucing have 


anc -ive net worth as of September 30, 1967, 
f 1. excess Of $75,880) Sut such excess 
dericiency was apoarent on December 1, 1967 

* * *, Tne parties to the Purchase Agreement 
concedec in writing that the deficit net worth 
of Levitt “anufecturing was $366,546.29 sub- 
ject to further possible adjustment as pro- 
vided in the Letter Acreement of December 1, 
L367 -* * *.™ ‘€Pierpoant ALE. ¢ Bx. Ce 9 Si. 


15. As set forth in Paragraph 13 above, Poloron 
coulc have refusecé to close since it knew that LMC had a 


Celicit net worth substantially in excess of $275,880. MNone- 


16. The Jacobi affidavit, however, expressly 


"“Paragraoh 19 o the Purchase Agreement 
was careful to point out that the closing under 
the Purchase Agreement would not be deemed 
aweiver of Poloron's right to be reimbursed 
for the amount by which the deficit net One 
worth of Levitt HWanufacturing as at September t- 
30, 1967 exceeded the ».aximun nermissable de- re 
ficit of $75,830." (Picrsoint ACL., Ex. C, 
$ 6). 
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17. Inesed, Ne. Jacobi has testified that in con-° 
Summating the Purchase Agreement on the Ciosing Date, the only 
discussion with respect to unrecorded liabilities which he 
recalls was that the Levitts had the responsibility "for 


assuning the obligation for unrecocded liabilities." (Jacobi 


‘ Deposition, October 26, 3970, 3. 31). 2 copy of this por- 


tion of Hr. Jacobi's testimony is annexed hereto as Exhibit 
D ("Pierpoint Aff., Ex. D*). 


My Poloron Paid Only $11,200 Por The Lic Stock And 
Has Suffered No Camace 


The LMC Stock Is Wor’h What Poloron Paid For It. 

18. Mr. Jacobi has testified that upart from the 
$11,200 paid to the Levitts ut the Closing, Poloron has con- 
tributed “not one gine" to LuC. (Jacobi Deposition, October 
14, 1970, p. 47). A copy of this portion of nr. Jacobi's 
testimony is annexed hereto as Exhibit © ("Piercoint AFE., 

Bx. -E*). 

19, Poloron's forser President, Joscoh Brown, re- 
cently revealed at his deposition that Poloron is planning to 
sell the LUC stock. Although he refused to specify the ex- 
pected selling price, he expressed confidence that Poloron will 
receive at least what it paid the Levitts. (Joseph Brown ne- 
position, April 24, 1374, 0. 146). A copy of this portion of 
Mc. Brown's testimony is annexed hereto as Exhibit P (*Pler- 


point Aff., Ex. as) 


Poloron Has Nore Than Recoured Its Purchase Feice From The 
Levitts And Zhe Operations Gf LC Haye Been Profitakle 
ese SCON Profitat: 


20. As of June 1@, 1970, Poloron had withheld froa 
the Levitts the sum ©f $160,000 in sales conmissious, (Pier- 


point Aff., Ex. C, ¥ 9) plus $24,355 in Poloron common stock 


(Pierpoint ACE. , Be. Cy € 16); 


_ 
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21. By October, 1970, Poloron had recovered $235,090 


in sales commissions and $69,944 in Poloron common stock (Pier- 


“point Aff., Bx. A, ¢ 9), of a total of $304,944. 


22. In addition, Luc had earnings of $228,000 in 


1969 and earnings of $200,000 for the first nine months of 1970 


‘(Pierpoint Aff., Ex. C, 4 12). 


23. Further seles commissions and common stock may 
have been withheld by Poloron, and LMC may have ie additional 
earnings, but the extent thereof is not presently known to 
Lybrand. 

24. Poloron has thus already recouped far more than 
it paid for the LNC Stock, and hes no claim for danages against 
Lybrand. 

25. Indeed, as set forth in an agreement between 
the Levitts and Poloron dated June 25; 1971, annexed hereto as 
Exhibit G ("“Pierpoint AfE., Ex. G"), Poloron has promised to 
give the Levitts 75% of anything it recovers by virtue of its 
suit against Lybrand (Piecpoint Aff£., Ex. G,-4 3}. 

II. THE TWO VOLUNTARY PISNISSALS OF THE SAME 

CLAIH AGAINST LYBRAUD OPERATED AS AN 


- ADJUDICATION GN THE MERITS UNDER 
RULE 41(4)(1) 


The First Dismissal 

26. In 1971, an action was pending before this Court 
‘in which the Levittse and Poloron were litigating their caaims 
against each other arising out of Poloron's purchase of the L'C 
stock. In thet action, the same claim was also pending against 
Lybrand as is now before the Court. On or about June 28, 1971, 
8s Lybrand's attorney of record, 1 was informed that Poloron and 


the Levitts had reached a Settlement, I was asked to execute a 


stipulation concenting to a voluntary dismissal under Ruie 4i(a) 


* (1). 


eta Se 
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27. It was not disclosed to me or to anyone else 
representing Lybrand that Poloron hed taken an assignment of 
‘the pending claim egainst Lybrand, nor was it disclosed 
that Poloron had committed itself to prosecute Lybrand on 


that purportec claim. It was represented to me simply that 


Poloron and the Levitts had reached settlement and wished to 


terminate the litigation, 


z6. I executed the stipulation of dismissal in the 
reasonable belief that, barring new developments not taen fore- 


seen, this represented the end of litigation. 


The Second Dismissal 

2S. On or sbout December 36, 1471, Poloron instituted 
an action en the sere claim against Lybrand in the kKorthern 
District of Illinois. 

36. Lybrand obtaineé an extension of time to respond 
to the complaint, engaged Chicaco counsel and filed a notice 
tor the Gepositions of two of Poloron's officers. 

31. On February 9, 1472, Foloron filed a2 notice of 
Gisrissal under Rule 4i(e)}(1!}. Under rule 41(a){1), this 
notice of dismissal operated 25 an adjudication on the 


merits. 


WHEREPORE, Lybrand respectfully requests that its 
motion be in all resnects granted. 
’ 
f; ae 
AA rin / : / 
A 2 x 5 | x ~ 
AvgF We fr—J 
Powell; Plerpoiat 


Sworn te before ze this 
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June’25, 1971 


Dynamark Corporation - ' : ! 


Gentlemen: ; ' 


This is to confirm our understanding with respect 
‘to the assertion of a claim by us against Lybrand Ross 
Bros, & Montgomery ("Lybrand") on account of the over- 


statenent of the net worth of Levitt Manufacturing Corp- 


oration on the balance sheet as of September 30, 1967 


prepared by Lybrand, 


1. We have retained ilessrs, Feiwell, Galper & 


Gordon on a contingent fee basis to institute suit against 


Lybrand on account of our claim against them as aforesaid. 


You have approved the choice of attorneys and the percen- 


tage and basis for the contingent fees. In the event that 


Messrs. Feiwell, Galper & Gordon shall fail or cease to 


act as our attorneys in the aforesaid suit against Lybrand, 


t 


we shall, with your prior 2pproval, use our best efforts tg 


retain other attorneys ona contingent fee basis. : 


' 
2. You agree that you will pay 75% of all the 


“= 
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costs of the litigation, which costs shall include, without : fr 


limitation, filing fees, deposition and hearing transcripts, 


a gong Pere een 
. 
’ 
. 
- 


Xeroxing expenses, transportation expenses and all other 
costs directly and specifically related to the conduct of 
such litigation. 


3. We hereby agree to pay to you when and as re- 
ceived 75% of the net amount of any recovery (after de- 
duction of legal fees and disbursements not theretofore 


paid) actually received by us or our subsidiary, Poloron 


Products of Indiana, Inc., on account of our claim against 


Lybrand. 


4, If a counterclaim is asserted by Lybrand 
against us or if it should file a third party claim against 
our subsidiary Poloron Products of Indiana, Inc., you shrll 
share with us the cost of defending such counterclaim or 
third party clzim on the same basis as set forth above, 

‘ that is 75% by you and 25% by us. You agree further to 
reimburse us in cash for 75% of the amount of any judgment 
that may be awarded against our subsidiary Poloron Products 
of Indiana, Inc. or against us in connection with the afore- 


mentioned litigation. You shall make payments of any 


ee 
. 


anounts required of you herein promptly on demand. Nothing 


| 


oF. 
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herein contair‘d shall obligate us to defend or contribute 


to the defense of any claim against you or your principals. 


5. We shall instruct the attorneys POP y Bea by us 
in this matter to keep you advised of the progress of the : 
litigation and cf any settlement negotiations that may 
develop. Contr: over the conduct of the litigation shall 
be retained s.’ely by us. We agree, however, at any tine 
upon your written demand, to execute an assignment trans- 
ferring our rights in and to our claims against Lybrand 
underlying svch litigation to you, provided that (1) you 
shall simultan+s usly reimburse us in “ull for any litiga- 
tion expens. » incurred to that time, (2) agree that you 
shall underta..e te deteey and pay all of the litigation ex- 
penses incurred subsequent to the assignment, and (3) exe- 
cute an agreement to pay to us when and as received, 25% 
of the net amount of any recovery actually received by 
you on account of the claim assigned after deducting touak 
fees and disbursements. It is understood and agreed that 
your only recourse against us with respect to the conduct 
of the aforesaid litigation is to demand and receive an , 
assignment of our claim as herein provided and provided 
such claim is so assigned, you shall have no other claim 


against us in connection therewith, 


a ee ae 
may er : 


a 


ee 


’ by signing a copy of this letter and returning 
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6. We shall under no circumstarces assert the 
invalidity of this agreement as a defense to the payment of 


any money required by us to you under thie agreenent, 
7. Irrespective of the amoun) of any récovery 


which we miyyht obtain in the prosecution of our clain against 


Lybrand, and even if no recovery whatsoever is ohtained by 


us, it is understood and agreed that neither we nor our sub- 
Y 


oe Poloron Products of Indiana, Inc., shall. have any 


furth 1er obligation of any kind whatsoever, includin: the pay- 


~-at of money, to you, Sanuel Levitt, Carl Lev: 


Levitt, 


or Jay 


and the validity of the Settlement Arcreement entered 


into of even date herewith shall he in no way affected and. 


shall continue to operate in full force and effect forever 


thereafter, 


Please indicate your 


it ‘to us. 


Very truly yours, 


HON PRODUCTS, INC. 


\GREED TO AND ACCEPTED 


DYNANARK CORPORATION 


acceptance of the terns hereof. 


— Bey 
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10+ @ wee case: 


UNITED STATES GISTRICT COURT 
SOUTHERN DISTRICT OF IEW YORK 


SAA Ail sar capt eee wie cpl Ga peas es Pe leivad ge ieee ak he x 
POLORON PRODUCTS, INC., 3 t 
Plaintifé, : 72 Civ. 38 4% 
(W.C.C.) 
~against- 3 ; 
LY3RAND, ROSS BROS. ¢& MONTCOMERY 3 AFPIDAVIT 
(now known as Coopers & Lybrand), 2 
: A. IN OPPOSITION TO 
Defendant and JOINT MCTION CP 
Third-Party $ PLAINTIFF AND 
Plaintiff, THIRD-PARTY PC- 
3 PENDANTS; AND 
~against- ay 
: B. IN SUPPORT OF 
POLORON PRODUCTS OF INDIANA, INC., SAMUEL MOTION TO DISNISS 
LEVITT, CARL LEVITT, JAY LOVITT, DYtiA- 3 AMENDED COMPLAINT, 
MARK CORPORATION AZD GOORGE FEIVELL, FOR SUMMARY 
: JUDGUENT, AND FOR 
Third-Party AN ANARO OP REA- 
Defendants. $ SONABLE ATTORNEYS' 
PEES ne) 
a Ae OY seek Rana th ANGE ee Galen ee Se NS hl ee x ps 
{ STATE OF NEW YORK ) 
3 88. ” 
CounTY OF NEW YOR ) 


HARRIS J. ANHOWITZ, being duly sworn, Geposes and says: 
t / i. I am General Counsel for defendant and third- 
Derty plaintiff, Coopers & Lybrand ("Lybrand"), a position 1 
have held since July 1970, and 1 ana member of the Bar of this 
Court. I make this affidavit: 
(a) In opposition to the joint motion of Plaintiff ans 


third-party defenéants to dismiss certain of the claims which Ly— 


(b) In support of that portion of Lybrand's metion to 


| brand has asserted against them in the present litigation; and 
dismiss the amended complaint and for sumaary judgaent which 

{ 
‘ 


Seeks an award of its reasonable attorneys' fees. 


tee. 


2. My knowledge of the facts set forth herein is 
based upon my personal knowledge and involvement in the history 


ot this litigation, conversations with the individuals involved 


ame * 


———- -omme ware “errs? 


‘been involved in’ the various suits against Lybrand. 


“ compelled by plaintiff and ie third-party defendants to defend 


‘three lawsuits and five separate complaints on the same out— 
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in the underlying transaction, including the third-party de- 


fendants, and conversations with the opposing counsel who have 


3. As hereinafte se: forth, Lybrand has now been 


rageously fabricated claim, and has been forced to expend sums 
in excess of $40,000 for legal cepresentation in the four 
forums where the suits have been located. The purported fraud 
claim involved in all of these-suits has in fact Deen asserted 
solely as the result of a fraud perpetrated by the third- 
Party defendants and a collusive agreement by plaintiff to 
harass Lybrand on their behalf. 

The Transaction and the Fraud on Lybrand 


. 


4. On December 1, 1967, plaintiff Poloron Products, 
Inc. ("Poloron") warehased from third-party defendants Samuel, 
Cacl and Jay Levitt {the "“Levitts") all the outstanding stock 
of Levitt Manufacturing Corporation ("LUC"), « family company 
founded by the Levitts in 1964. Poloron paid a total of $11,200 
for the stock. 

5. At the closing of the stock purchase agreement 
cn Decexber 1, 1967 (the "Closing Date"), Lybrand, the auditors 
for LHC, informed Poloron and the Levitts that it would not 
certify the inventory or related accounts of LNC as of the fiscal 
year ending September 30, 1967, and that it did not know yet 
whether it could certify any other accounts. A tentative hand- 
written draft of LHC's balance sheet as of September 30, 1967, 
showing a deficit net worth in excess of $300,000, was left 
with Poloron and the Levitts. The parties egreed that the fig- 


ures were tentative and subject to change. 


-——y ‘a ree rete Sse ee eee 
191 A 


AFFIDAVIT OF HARRIS J. AMHOWITZ 


G6. With knowledge of the above, Poloron proceeds so 
close, paying the Levitts $11,200 for the Stock, and the Levitts 
promised to indemnify Poloron for any further increases in the tic. 
deficit as of September 30, 1967. 


7. AS a result of written representations (see Exhibit ‘ 


Uf 


"re to Lybrand's third-party complaint) and other representations 
made to Lybrand by the Levitts, and subsequent events hereinafter 
set forth, Lybrand has concluded that the evita suipibeaces a 
fraud on it during the audit of their conpany in order to avoid 
the disclosure at closing of substantial liabilities which they 
had caused Lic to incur. Lybrand's investigation has disclosed 
that the Levitts apparently did this at least in part by with- 
holding er removing all mertion of éateete creditors from LNC's 
books and recerds. The largest such iten presently known is a 


$45,000 deb to a Swiss bank resulting from a letter of credit 


es 


Ni i transaction which the Levitts caused Lie to enter into while they 
. i my ay , . 

log \¥ | were negctiating to sell their stock to Poloron. Recause the Le- 
| 


vitts withheld or removed all evidence of this debt from LHC's 


dooks and records, and because L'C had no other dealings with the 


bank, the debt was not reflected in the tentative balance sheet, 
and Lybrand still knew nothing of it when it reported the results 
of its audit examination severa) months after the closing. The 
Levitts had assured Lybrand in writing that all liabilities of Luc 


were reflected in the books and records which they presented to 


{ Lybrand for. examination. The debt to the Swiss bank is particu- 


larly convincing evidence of ‘raud since they expressly tol Ly- 


8. In addition, the lawyer who represented the Levitts 


t 
a 
i brand that there were no Outstanding ietters of credit. 
and LMC throughout the negotiations with Poloron, third-party 
‘ 


defendant George Feiwell, gave Lybrand a confirmation letter 


—— ere 
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‘during the audit in which he assured Lybrand that as of Sevtemuer 


30, 1967 there was no thecatened or eending litigation against 
LHC. In 1968, however, Poloron informes Lybrend that two lewesite 
against Lic for approximately $29,090 should have been included 

@S contingent liabilities as of September 30, 1967, Peiwell's 
letter had made no mention of these Suits, and the Levitts had 
assured Lybrand that the Feiwell letter . 45s correct. The debt to 
the Swiss bank and the two undisclosed lawsuits. alone account for 
$74,000, more than ene-third of the liabilities Of LHC which Polo- 


ron Says it has discovered since buying the stock. 


The Litgation 

9. Soon efter beconing goneral counsel for Lybrand in 
July 1970, I was contacted by Mr, Feiwell, who informed me that 
he was counsel for the Levitts. He told me that a dispute haa 
arises between the Levitts and Poloror with respect to the liabil- 
ities and net worth Of LNC. Feiwell informed me that Poloron hed 
escertec its right to be indexrnified oy the Levitts for subsc- 
cvently discovered increases in the Lye deficit as cf September 
30, 1967, and had withheld substantia) Sums in the form of Poloron 
common stock ane sales commissions otherwise duo the Levitts. te 
told me that he hag filed a lawsuit against LMC (which Poloron pad 
renamed Foloron Precucts of InGiana) in the Northern District of 
Indiana to recover the Sales commissions which had been withheld. 
feiwell suggested that Lyorand's assistance with the facts and its 
possible testimony as an expert: with respect to accounting proce- 
dures might be helpful in resolving-the dispute. I and other Ly- 
brand personnel cooperated with this reguest and agreed to render 
what assistance we could, indicating however that there might be 


problems in our acting 25 experts for his clients, the Levitts. 
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10. Soon thereafter, to my Surprise, Peiwell served 
‘Lybrand with an amended complaint joining it as a defendant in the 
i Indiana lawsuit. Lybrand was alleged to be liable to the Levitts 
tee the stock and sales commissions which had been withheld fron 
’ them by Poloron. However, hoc. ce Lybrand had been joined only 
“shortly before the action war ; go to trial, the court severed 
the claim against Lybrand for tearing at a later date, 
‘ 11. Soon thereafter, the action was tronsferred to the 
Southern District of New York and Feivell amended the complaint 
again, this time adcianq Ppoloron @sS a ccfendant. Demand was mace 
for all sums which Poloron had withheld from the Levitts pursuant 
to its rioght of indennity. 

\ 12. In their unbelievable clcin éqainst Lybrand, the 
Levitts, represented by Feiwell, falsely alleged that a cectified 
balance sheet of LiC nad been received from Lybrand at the closing, 

‘ d énd that this certified Ddalance sheet had been Dart of a scheme by 

' Lybrand (the Levitts' own auditors) to defraud ther with respect 
to the net worth of their ovn ceospany. In fact the Levitts th-m- 

selves had defrauded both their own auditors and Poloron. As a 

cesult they had been able to obtain a more Favorable deal for the 

Sale of their stock than would have been otherwise possible, sub- 

ject, however, to Poloron's right to be indemnified by them for 

any undisclosed additicns to LiC's deficit net worth as of Sept- 


exbec 30, 1967. The Levitts were apparently claiming that if they 


awe ct 


‘hac to pay Poloron for the fraud they hac pervdetrated on it, the 


accountants Should be liable to them for failing to discover their -.. 


ieee 


- fraud and disclose it to Poloron,. 

iis i Le? 13. In the Spring of 1971, I attended settlement dis- 
} de get cussions between Poloron and the Levitts which appeared fruit- 
a less, but in June, 1971 I was told that they had in fact reached 


@ scttlement and wished to terminate the litigation. 
A 14. Having “expended Spproximately $1,400 for Lybrand's 


legal cepresentation in Indiana and $10,090 for counsel in tlew York 


- § = 
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after Lue action was transferred, I was very Pleased :o see an 

end to this Ecivolous litigatien. fr instructed Lybrand'’s coun- 
Sel of record to consent to the voluntary dismissal, believing 

this to be the ena of the matter, 

15. Not so. Six months later, in the Northern Dist- 
trict of Illinois, Feiwel} “<led suit against Lybrand again, once 
sore talsely @lleging that Lybrand had delivered certified balance 
sheet at the Closing ard tuat Lybrand had perpetrated a scheme to 
Gefraud. This time, however, Feiwell brought the clain on behalf of 


.-: ’ 
Poloron, his former Opponent whom he’ now represented as counsel of 
ot 


16. Lybrand Promptly engaged a Chicago firin as its’ 
third set of trial counse] to defend this outrageous Claim, and 
instrocted then not only to defend the action, but to Prepare to 
Seek damases for harassment ang fraud. An extension of time to 
respond to the complaint was Odtzrined, Pleadings were Prevared, 
énd the deoositions Of Poloron's 3£fficers were noticed. But be- 
fore Lycrand hag tesponced to the complaint, I was netified that 
Fe ll had filed a notice of Gisnissal, again voluntarily discon- 
tir 1g the action. By this tine, Lyorand had incurred legal fees 
tS counsel in the Sum Of $6,900, in addition to the $11,400 it haa 
@lrezdy paid to the two sets of lawyers reeuired to defend the 
first action. 

17. At this point, however, I was not ready to assume 
that the same action wouid not so Drought again, ane telephoned 
Poloron's genera) counsel in Rew york to inform him that further 


repetition of this scurrilous litigation would resuit in a claim 


for substantial damayes being made acainst his client by Lybrand. 


He inferaed na that that the Matter was regrettably not in his 
hangs, but in Peiwell's, and Geclined to comment further, 


18. Nine months later, in Sevtember of 1972, Feiwel 


conzenced the present action against Lybrand, filing a complaint 


— 
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identical to the one in the Northern District of Illinois. Ly- 


brand again retained New yor counsel, and has incurred legal ex- 


“penses in the present éction, up to the filing of the present 


“potion by plaintiff ana the third-party defendants, in the sum 


of $25,560. 

19. It has recently been revealed for the first tine 
that Poloron is in fact Lie assignee of the Purported claim which 
the Levitts asserted against Lybrand in the Original action in 
the Northern District of Indiana. As noted above, Lybrand had 
consented to the dismissal of that action because the Levitts 
4nd Poloron said that they nad Settled and wirhea te terminate 
the litigation. However, it is now Clear that the “settlemer+* 
WOS NO more than an assicnzent to Poloron of the Levitts' pendg- 
ing clain against Lybrané, @eccompanied by Poloron's promise to 
Prosecute that clain and turn over 75£ of the Proceeds to the 
Levitts, 

20. Lybrand has thus been served with five conplaints 
on the Outrageous claizx that it comnitted a fraud, and is con- 
fronted with the third lawsuit Gemarding substential Gamages be- 
cause of a transaction in Which Poioron Paid the Levitts $11,200 
for the stock Cf theic insolvent corporation, This SCénd>lous 
litigation against Lydrand has been a direct result of the fraud 
perpetrated by the Levitts and Feiwell, and of Polcron's collusive 
agresient to sue LySrand and Give the Levitts the proceeds. Eacn 
complaint has heen filed by nr. Feiwell, the first two for the Le- 
vitts and the last three Purportedly on behalf Of Poloron. Each 
comDlairt has contained falsehoods in addition to Spurious alle- 
gations of fraud, and Lybrand has been compelled to spend more 
than $40,000 to obtain legal representation in the four forums 


where these Suits have been located. 


‘ 
' 
: 
‘ 
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21. The joint motion of Polodin and the third- “~party 


defendants to dismiss Lybrand's Claims against them is without 


merit end should be Genied in all respects, 


22. Lybrand's motion to dismiss the amended complaint, 


foc sumaary judgment and for an award of its attorneys’ fees 


granted in all respects. 


rae i 
A x 5 () By Aa «a 
gt a, 

Ratris J. Ghrearer —— 


Sworn to before me this 


yeh Gay of Noverper, 1974 


: A 
hides ¥9), 
Notary {jaolie” 
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AFEL1DAYvit® 


STATE OF ILLINOIS 
COUNTY OF COOK 


CARL LEVITT, being first duly sworn on oath, 

deposes and says: er 

1. I ama third-party defendant in the within action. 
I maxes this affidavit in surport of the pendirg motions to 
dismiss counterclaims and third-party claims asserted by 
defencant Lybrand, Ross Bros. & Montgom. -y ("Lybrand"), and 
in opposition to a motion by Lybrand for summary judgment 
dismissing the complaint. 

2. In support of its motion for summary judgment, 
Lybrand asserts that there are no material issues of fact, and 
that it is entitled to jud:seat on the papers, without a trial. 
But I have reviewed the affidavits of Harris J. Amhowitz and 
Powell Pierpoint submitted by Lybrand, and I know, from personal 
knowlecge, that the operative "facts" alleged in their affidavits 
are simply untrue. Significantly, neither Mr. Amhowitz nor 
Mr. Pierpoint has any personal knowledge of the facts in this 
matter; Mr. Amhowitz is general counsel for Lybrand, employed by 
then only since July 1970 (according to his own affidavit); 
Mr. Pierpoint is a member of Hughes, Hubbard & Reed, who have 


acted only as New York litigation counsel to Lybrand, 


THE UNDERLYING TRANSACTION 
The entire action arises as a result of the sale 
of Levitt Ma‘nfacturing Corporation ("LMC") to Plaintiff Poloron 
Procucts, Ya:. ("Poloron-New York"). The sellers were my father, 
Sanuel Levitt, my brother, Jay Levitt, Jack Whitney, and myself, 
(hereinafter referred to together as the “Levitts") who 


constituted all of the LUC stockholders. 


_ 
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4. .The purchase price was $11,200 plus an amount of 
stock in Poloron-New York to be detirmined on the basis of 
future earnings of LiIC, as Lybrand acknowledges. But, in 
addition, Poloron assumed certain personal liabilities of the 
 Levitts. It assumed and paid a personal debt of $109,000 of 
Samuel Levitt, and it assumed the Levitt's personal responsibility 


for loans on factored accounts totalling several hundred tiousan? 


dollars. 


5. After the acquisition, Poloron-New York changed the 
mame of its new subsidiary from LNC to Poloron of Indiana, Inc, 
("Poloron-Indiana"). The Levitts entered into a sales represent— 
ative agreement with Poloron-Indiana, providing that we would be 
paid commissions based upon sales consummated. We thereupon 
formed Dynamark Corporation ("Dyuamark") and assigned our sales 
agreement with Poloron-Indiana to it. 

6. At the time of the sale of LUC to Poloron-New York, 
LC was in a very weak financial position, and we recognized that 
absent an influx of capital, bankruptcy appeared imminent. 

The sale to Poloron-New York was, therefore, clearly in our 

best interests. Alithouzh we received.virtually no money, we did 
recognize the possibility of realizing Poloron-New York stock 

in the event that the finances of the corporation improved, and 
the sales representative agreement provided u. with the 
possibility of earning commissions. 

7. Poloron-New York had a twofold incentive for entering 
into this transaction. First, the business of LMC, the manufacture 
and sale of law mowers, was quite compatible with Poloron-New 
York's other businesses, which are the sale of other home products. 
Second, with the proper influx of capital which Poloron-New York 


possessed, the future of L'C could well be quite profitable, 


a 
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8. Since it was assuming the liabilities of LIC, 
Poloron-New York was naturally quite concerned about what those 
liabilities actually were. The balance sheet prepared by ea 
defendant Lybrand indicated that there was a negative net worth 
of $316,000. As Lybrand correctly points out, Poloron-New York 
sought, obtained and relied upon personal guarantees of the 
Levitts that the balance sheet prepared by Lybrand was accurate. 

9. Lybrand's assertion--as if it were an incontrovertib’e 
fact--that Poloron-New York did not rely upon the accuracy of 
Lybrand's balance sheet is absolutely untrue. The closing of 
the transaction was attended by the two Lybrand accountants who 
had done the audit, Daniel R. Jenkins and Joseph D. Sharp. 

I, my father, my brother, and our actorney, George Feiwell, also 
attended the closing. The very purpose of having Lybrand's 
auditors attend was for all parties--the purchasers and the 
sellers--to obtain Lybrand's affirmative assurance that the 
figures on their balance sheet were indeed accurate, All parties 
were relying completely upon Lybrand's figures; there were no 
other figures to go on. Common sense indicates that when one of 
America's most prestigious accounting firms is retained to 
perform an audit, the result of the audit is relied upon by all 
the parti ~- involved. 

lu, At the closing, Messrs, Sharp and Jenkins assured 
all of us that the balance sheet was accurate, and that save only 
the value of inventory, Lybrand would certify the figures it had 
provided to us. In keeping with that promise, shortly after the 
closing Lybrand certified the same figures included in the 
Yalance sheet for L'MC which it provided to all of the parties 


at the closing. 


11. Now, for obvious reasons, Lybrand and its counsel 


have chosen to repeatedly refer to the balance sheet provided by 


ee 
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Lybrand at the closing as the “tentative” balance sheet, as if 


repeating it often enough will make it so. 


12. As TI have indicated, there was nothing "tentative" 


about the balence skeet, and Lybrand assured us that it would 
certify it, with the possible exception o7 inventory. Without 
this assurance from Lybrand, this transaction never would have 


been effected, 


13. Other than inventory, the only "tentative" aspect 


of the transaction related to reserves for uncollected receivables 


The varties agreed to review collection experience at the end of 


2 year, and alter accounting figures accordingly, 

14. The purported evidence which Lybrand now claims 
to be incoutrovertible proof that Poloron-New York did rat 
rely mpon the Lybrand balance sheet is utterly meaningless, 
Lybrand argues that Since Poloron-New York relied upon the 
Levitts' representations that the balance sheet was accurate, 
tkey did not rely upon the balance sheet itself. Obviously, 
Poloron-New York's reliance was on both the balance sheet and the 
Levitts' warranties, There is no evidence to the contrary, 
except the utterly false affidavits submitted by YNessrs. Sharp 
and Jenkins, who are a Partner and an employee of Lybrand. At 
the trial, all of the other persons who attended the closing 
are prepared to testify that the true facts are as set forth in 
this affidavit, 


LYBRAND'S KNOWLEDGE OF THE 
LNC_BOOXS AND RECORDS 


15. In the false affidavits submitted by Lybrand on 
this motion, and in their baseless counterclaims and third-party 
Clains, Lybrand asserts that in preparing the LUC balance sheet 
it relied upon financial information Provided to them by the 


Levitts. It alleges that the Levitts had knowledge that the 


bDalazce sheet Lybrand prepared was inaccurate, and it even goes so 
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so far as to contend that the Levitts removed certain documents 
from tke corporation's records to prevent Lybrand from learning 
tke true financial facts of LUC. Nothing could be further from 
the truth. 

16. In fact, as Lybrand well knows, none ae the Levitts ¥ 
had personal knowledge of-the intimate financial details of 
the corporation; we relied upon Lybrand to provide us with that. 
information. My father, Samuel Levitt, was president of the 
corporation. But LMC was headquartered in Michigan City, Indiana, 
and Samuel Levitt resided in New York. He was an absentee. 
presicent with only second-hand knowledge of LMC's financial 
position. My brother, Jay Levitt, was vice-president in charge 
of s2les. He spent virtually all of his time out of the office 
selling the products of LuC. His knowledge of LUC's assets and 
liabilities was also second-hand, 

17. I was secretary-treasurer of LMC, and I was in 
charge of the internal administration of the corporation. 
Nevertheless, I am not an accountant, and I have had no accounting 
background. Although I kept abreast of LUC's financial position, 
I di? so by examining the statements, schedules and the like 
provided to m oy the corporation's comptroller and accountants, 
The accounts of LUC were quite extensive. The list of accounts 
payable was provided to ms on a weekly basis in the form of a 
computer »~rint-out which extended to many pages. There were over 
one tcousand items listed. The total liabilities of the corpora- 
tior, even as listed in Lybrand's balance sheet, was in excess of 
$2,900,000. Accordingly, it is apparent that the discrepancies 
which Lybrand failed to uncover, totalling approximately $220,000, 
were not such that I would have known about, without being 
advised by Lybrand. 

18. Soreover, Lybrand has failed to reveal to the Court 


thax te work it performed for LYIC was far more extensive than 


iis 


ats 
Sat 3 


al 
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merely the auditing of LUC's financial Staterects, During the- 


summer of 1967, LYIC’s comptroller was terninated After 


uzsuccessfully attempting to revlace him, Lybrand was retained : ; 
to bring the books and records of LC up to date by posting 3 py f° 
all of the entries which had been neglected since the comptroller’ s 


resignatica, to prepare financial Sr esenente for LUC as at. 


_ During the va Smite 
time in which Lybrand performed these functions at the offices — 


September 30, 1967, and.to audit those itaxtacete: 


of LIC, it had absolute access to all of the corporation's books 


and records, without exception, Accordingly, it is clear that — 


Lybrand had a far more intimate familiarity with the finances 


of LC than anyone else, ard had a better opportunity to 
understand the total financial condition of the company they were 
auditing than most auditors enjoy, Furthermore, Lybrand has 
failed to inform this court that it audited the financial ‘state- 


ments of LMC for the prior year ending Decenber 31, 1966, and made 


a certified report of that audit. Thus Lyorand was already quite 


familiar with the financial affezirs of LMC even prior to the time 


it was called in to close the books and prepare the tinancial 


statement, 


19, In paragravhs 7 and 8 of Mr. Amhowitz' affidavit 
submitted on these motions, he asserts that the Levitts withheld 


or retoved the mention of cert2in creditors from LNMC's books and 


records so that Lybrand would not discover them. Thus, he asserts 


that we had a $45,000 debt to a Swiss bank resulting from 2 letter 
of credit transaction which LUC entered into while it was 


negotiating with Poloron-New York. If Lybrand and its present 


investigators really believe this assertion, they have deronstrated 


the same kind of incompetence which led to the original false 


financial statement of LMC, and all of the subsequent losses 
Sustained as a result thereof. LMC never took out a letter of 


credit with any Swiss bank, or had any direct dealings of any 


us. 
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kind with a Swiss bank, LYC'’s only foreign transactions were 
handled by Delton S.A., a Swiss corporation which purchased and 
resold to LMC certain supplies and equipment from a Japanese 
corporation known as Resources and Facilities, Customarily 
LUC would pay for the merchandise by means of sight drafts, which 
were basically LUC's unsecured promissory notes Payable 90 or 
120 cays aiter delivery of the documents of title. * These sight 
drafts were carried on LMC's books as payables to Delton. The 
transmittal of documeat:. nd the collection of sight drafts were 
customarily handled by LMC's regular bank, First National City 
Bank of New York and its correspondent bank in Michigan City, 
Indiana. With respect to the particular transaction alleged in 
Mr. Amhowitz’ aifidavit, it is my recollection that this transaction, 
like all the transactions with Delton S.A., was handled by means 
of a sight draft, LMC never applied for or obtained a letter of 
crecit for this transaction. This transaction would have been 
listed amongst our accounts payadle in the documents which 
Lybrand nad in closing the books of LYC and preparing its audit, 
and would have been disclosed by Lybrand had it performed its 
audit with any degree of competence, 

20, Finally, Lybrand's present reliance upon the 
Levitts' written assurance “that there were no outstanding letters 
of credit" is entirely misplaced. The representation was included 
in a leiter prepared by Lybrand for my signature and addressed to 
Lybrand, A copy is annexed hereto as Exhibit "A", In asking me 
to sign it, Lybrand advised me that it was the standard form of 
accountants’ letter assuring them that the books and records were 
accurate; I signed it without reading it extensively. ~“everthe- 
less, the particular paragraph now relied upon by Lybrand ond f 
written by Lybrand, is practically meaningless since it is cast 


in the form of a double negative. In fact, as it was drafted, 


it is absolutely true, It reads as follows: 
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“There were no unused balances of letters 
of credit outstanding against which no 
Grafts had been drawn." 

21. It appears that Lybrand has now attempted to cast 
a spell of mystery over an innocuous corporate transaction by 
making an unfounded reference to a Swiss bank. 

22. In Mr. Amhowitz' affidavit, the only other allega- 
tion he makes as to the alleged withholding of information from 
Lybrand in connection with the audit is equally baseless. He 
asserts that third-party defendant George Feiwell, the attorney 
who represented the Levitts and LUC throughout the negotiations, 
failed to reveal to Lybrand that two lawsuits for approximately 
$29,000 were threatened against LYC as at September 30, 1967, 
In fact, at that time, those items were nothing more than 
disputed invoices which later ripened into litigations, Ur. 
Feiwell’s representation was absolutely accurate since he had 
not even been advised of these matters at the time he made the 
representation. We had not yet recognized that these matters 
might result in litigation and had not referred them to our 
attorney. We were attempting to resolve them withcut counsel, 
as disputed invoices were generally resolved. 

23. From the foregoing, it is clear that Lybrand's 
summary judgment motion is utterly baseless. Its audit was 
incompetently performed, and it is that incompetence which led 


to the damages sought in the present action. 


THE FIRST LAWSUIT 
24. After the transaction, the Levitts' corporation, 
Dynamark, began to act as sales representative for LMC, which 
was renamed Poloron-Indiana. When Poloron discovered the 


serious deficiencies in the Lybrand audit and the fact that the 


’ corporation's liabilities were significantly greater than they 


had been represented to be, Poloroa-Indiana sought to recoup its 


— 


i <7 teem ie Ten a oT e-ats-6 hp - Srehint Sahegn aed 
sion Sen * =: cae Saeeeee | ceria 
205 A 


AFF_DAVIT OF CARL LEVITT 


losses by witsholding sales commissions which Dynamark had 
earned Sy selling Poleron-Indiana's products, and stock to 
which the Levitts were entitled. In order to collect these 

withheld cormissions and stock, Dynamark brought action against 


Poloron-Indiana in the United States District Court for the 


District of Indiana, ; 
25. “Wr. Amkowitz, in paragraph 9 of his affidavit, 
Gescribes a meeting he had with Yr. Feiwell concerning this 


action. His description of the meeting is untrue. 


wits the litisaticn mmenced against Poloron-Indiana. To our 
great surprise, “r. Amhowitz advised us that Lybrand would not 
assist us in any way unless Dynamark and the Levitts provided 
Lybrand with a general release of any liability for the work 


Lybran¢ had alreedy done, and an indemnification for anything 


it xignt co in the future. We absolutely refused and left his 


27. Moreover, at about the same time, an accountant 
ezployed by us, Ceorge Richard, traveled to Indiana to review hn 
Lrorand work papers assembled in connection with the 1967 audit. 
He w2s only permitted to examine the papers for about 13 hours, 

Dut even curing this short time he found errors in the audit. He 
has advised me that he recalls finding that Lybrand listed certain 
assets, valuec az approximately $80,000 as both inventory and 

an account receivable, thereby doudle counting the asset. 

28, In an audit performed at Poloron's request by Touche 
Ross, tke additional serious discrepancies in the Lybrand audit 
were uncovered, 211 of which gives rise to the claims asserted 
against Lybrand. We amended our complaint in the Indiana action 
anc included Lybrand as a defendant, claiming that its deficient 


audit E2d causec us the damages we had suffered, 


en 


ene 
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29, The litigation proceeded for-a period of time, and 
was then transferred to the United States District Court for the 
Southern District of New York. At the same tine, Poloron-New 
York brought suit against the Levitts in the Supreme Court of the 
State of New York. These matters were actively litigated. 

30. By mid-1971, however, all of the parties to these 
actions (other than Lybrand) reached terms of settlement of 
their differences, recognizing that the real wrongdoer, Lybrand, 
Was the cause of all their Problems, The settlement agreement, 

a copy of which is attached hereto as Exhibit "B", provided that 
Poloron would pay Dynamark one-half of the $187,108.78 worth of 

commissions which had been withheld, or $93,554.39, In addition, 
it was provided that Poloron-New York would prosecute the claims 
against Lybrand and provide Dynamark with 75% of the proceeds of 


any recovery against Lybrand, A Stipulation of discontinuance of 


the pending actions was executed, It was signed by Lybrind, without 


prejudice to renewing the action, 
31. It is in this Sense, that Dynenmark's and the Levitts' 
claims agairst Lybrand were assigned to Poloron, The claim 
belongs to Poloron-New York, except possibly to the extent that 
Poloron has recouped a portion of its losses by withholding 
approximately $93,000 in commissions otherwise due to Dynamark, 
In that sense, Poloron-New York's pursuance of that aspect of the 
claim against Lybrand can be regarded as the assertion of an 


assigned claim of Dynamark and the Levitts. 


THE CROSS CLAINS AND COUNTERCLAIMS 
32. If Lyvrand itself has any belief in the substance 
of its counterclaims and third-party Claims, such belief can only 
be regarded as paranoid, since it has no relationship to reality. 
There is and never has been any attempt or conspiracy to defraud 


Lybrand or to maliciously prosecute it. It is Lybrand's 


-190- 


‘207 A 


AFFIDAVIT OF CARL LEVITT 


iacospetent audit of LYC which gave rise to losses of approximately 

$220,000. For that sum it should be held accountable, | 
{ 33. Accordingly, Lybrand's motion for Summary judgment } 
should o2 denied and the motion to dismiss the counterclaims and 


third party clains should be cranted 


Gein 
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‘ SWORN TO DECEMBER 9, 1974 
Jee ° Hi yi - s ar ; . a . +) Pe JAN 3 9 Wee ten : 
‘Resece. Lybrand, RNons Bros. & Hontgowery . ; ° 
hOOD First Bank Building : 
South Lend, Indtanz F ra 
. Z 
f =" e : 
Dear Sirs: ‘ he “ 
_ In connection with your eximinztion of the balance sheet of. of 
Levitt Manufacturing Corp., as of September 30, 1967, I hereby certify . 
timt, 25 of that date, to the best of my Inowledge and belief: : 
ee 1. All liabilities have been taken up on the books of. 
. &ecount, including the Aability for all purchases: 
- “~° to which title has passed prior to the stated date. ; : 
: ‘2. No @ssct of the company VAS pledged or is now ? . 
: eae PE Pledred as security for any liability except as 
ae ~  Lollows: is he ee 
ie 3 . The First National City Bank of New Yoric a a 
s3 holds assigned @eccounts receivable and a e- 
¢ security interest in inventory and machinery 
- ane equipment, . ; : i . - ¥ 
se 3. There were no unused balances of letters of credit ‘ F 
_ Outstanding against which no drafts had been drawn. . ed : 
: 4, There were no contingent liabilities except’as re- ° 
ported by attorney Gcorse Feiwell. These include xT 
, . the following; - — , *s a 
° 1. Detroit Tool & Manufacturing Co. vs. Levitt 
i PS : Manufacturing Corp. - ‘ is : : 


ere? : ay 
ie . 


recuir 


, ro 
RArKct 


(a) 


2. Levitt Manufacturing Corp., 


There were no purch2se commitments in excess of normal 
ements or at prices in cxcess 


‘previously sold. 


. Stocx 


vs. Nasco * 
Inc., regarding Milway, Inc. 


Industries 
i 


Levitt Manufacturing Corp., vs. Yard*Man 
of Illinois, Ine. i e 


Clements Box: Com 
Corp. 


prices, nor asrecments to repurchase items 
P 2 & ¢ eas 


‘There were: ; 


no comaltiscents for purchase or sale of 
SCcurzties or to repurchase the cconnany's 
or any othor sccuritics; nor any 
options given by the company, including 
options on company's capital stocx; now * 
donus or any prolrs.t-sharins arrangenanats, 


‘pany vs.- Levitt Manufacturing 


of the prevéeiling 
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- (vy, , Contencts or leases 
‘ which, in my IMMuwent, might adversely 
arfcet tiie COSY. 


There vere no defaults: an principal, interest, sinking 


- 
fund, or recexptien Provisions with respect. to any 
issuc of securities o» ercadse eorecnent:;, 
of covenant of a relied indenture or Agreement. - 
Contractual Oblivations for Plant construction and 
perchase of real Property, caulpment and ratent or 
other rights amounted to approximately § 9. 


Except as are reflecte 


o% 
be 
3 


ef the co:npeany had been 
its liabilities nor Ver 
company subordinate to 


debtor companies. ~. 


, 
aH 


5 
\2 ct 


s 

c 

ro) 
Q.! 
oO 
3 

3 

3 

5 


~ciiected in the 
additional 


oa. 
exa5in2: 


. 
- of . 
- . - : -*. 
- - 


Steele ut, ESVIT? HavuractuRhia cons.” - 


Pd 


tne balance shect, thie . 

were no agrcciwaents under which. any of the liabilities 
Sinated to any other of 

y reccivables ovned by the 

ny other’ liabilities of the 
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Uiqe en s . (nine and title of person sSigaing 


Yr any breach 


es since September 30, 
the above items 4 to 10, | 


anal 


have been -examined and _—— 
Revenue Service:-~ctirns 
ill opens“ provision 
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SWORN TO DECEMBER 9, 1974 


SETTIEMENT AGREEMENT 


‘ 
: : 


WHEREAS, DYNALIARK CORPORATION, SAMUEL LEVITT, CARL 
LEVITT, and JAY LEVITT are plaintiffs in a certain action en- 
titled Dynamark Corporation, et al, v. oloron Products oft 
Indiana, Inc., et al, 70 Civ. 5225, in the United States Dis- 
trict Court for the Southern District of New York, and POLORON 
PRODUCTS OF INDIANA, INC. and POLORON PRODUCTS, INC, are two 


- Of the defendants in said action; and 


WHEREAS, POLORON JDUCTS, INC. is the plaintiff in 
a certain action entitled Poloron Products, Inc. v. Sanuel 
Levitt, Carl Levitt and Jay Levitt, No. 19632/70, in the Supreme 
Court of the State of New York, County of New York, one SAMUEL 


LEVITT, CARL LEVITT and JAY LEVITT are the defendants therein; 
‘and 


WHEREAS, all of the foregoing parties are desirous 
of amicably ind permanently terminating all manner of contro- 


versy, disputes, and litigation between themselves; ag 1+ "= 


WHEREAS, POLORON PROD'CTS OF INDIANA, INC. has 
represented to DYNAMARK CORPORATION that it owes to DYNAYARK 


but is holding under claim of right $187,108.78 of commissions 


due from POLORON PRODUCTS OF INDIANA, INC. to DYNAMARK CORPORATION 


pursuant to the terms of a certain Sales Representative's Agree- 
nent dated Deceaber 1, 1967, and have promised and agreed to pay 
to DYNAMARK CORPORATION Fifty Percent (50%) of said amount, or 

$93,554.39; and 


211A a. 


AD. 


pS ; . | EXHIBIT B TO LEVITT AFFIDAVIT 


a x ‘ WHERE REAS, SAMUEL LEVITT, CARL LEVITT, JAY LEVITT, 
| 
and DYNAMARX CORPORATION have promised and agreed to waive, 


‘. release and remise forever, for ¢ emselves, their respective i 


wicentai executors, administrators, successors and assigns, all 


claias of any kind and character, in Law or Equity, against 
POLORON PRODUCTS, INC., POLORON PRODUCTS OF INDIANA, INC.; 
JOSEPH BROWN, ROBERT BROWN, and MENAHEM JACOBI, arising out 

of and/or based upon a certain Agreement dated as of October 
‘27, 1967, between POLORON PRODUCTS, {NC., LEVITT MANUFACTURING 
CORPORATION, SAMUEL LEVITT, CARL LEVITT, JAY LEVITT and JACK 
WHITNEY, by which POLORON PRODUCTS, INC. purchased and SAMUEL 
LEVITT, CARL LEVITT, JAY LEVITT and JACK WHITNEY sola} all of 
the outstanding stock of LEVITT MANUFACTURING CORPORATION 

(said Agreement to be hereinafter referred to as the “Paseheas.. 


Agreenent"); a certain Sales Representative's Agreement between 


On 


LEVITT MANUFACTURING CORPORATION and SAMUEL LEVITT under date 


_of December 1, 1957 (hereinafter referred to as the "Sales : 


Representative’s Agreenent"); and all other prior aad subsequent 


* ; written and oral representations or agreements inducing, 
nodifying, altering and/or effectuating the aforesaid Purchase 


Agreement znd Sales Representative's Agreement, or any of the 
! 


- ” terns thereof; and : - 


WHEREAS, POLORON PRODUCTS, INC. and POLORON PRODUCTS 
OF INDIANA, INC. have promised and agreed to waive, release and 
remise for themselves, their successors and assigns all claims 
of any } ind and character, in Law or Equity, against SAMUEL 


LEVITT, CARL LEVITT, JAY LEVITT, and DYNAMARK CORPORATION, their 


ing ee vs SF MaRS eA ORIDERS Spins doe ch een GAR. eee dela Saal 
at 4 Asi ga. Bias tI, atch treteas SIRS 
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heirs, executors, administrators, successors, and assigns, 


ment dated October 27, 1967, the Sales Representative's Agree- 


‘ 
arising out of and/or based upon the aforesaid Purchase Agree- | 
H ’ 
i 


ment dated December 1, 1967 and all other prior and-subsequent 
written and oral representations or agreements inducing, modifying, 
altering, and/or effectuating the aforesaid agreements or -any 


of the terms thereof; and 


WHEREAS, DYNAMARK CORPORATION has promised and 
agreed to waive, release, and remise forever, for itself, its 
successors and assigns, all clains against POLORON PRODUCTS, 
INC. aad POLORON PRODUCTS OF INDIANA, INC. arising out of the 
employment of tie aforesaid JACK WHITNEY and Bne WILLIAM 
TEOMAS; and 

WEEREAS, POLORON PRODUCTS, INC. possesses claims, 
Genands, actiors and causes of action against LYBRAND, ROSS 
BROTHERS & SIONTGOMERY (hereinafter referred to as "LYBRAND" 
arising out of and/or based upon the audit performed by the 
latter upon the books and records of LEVITT MANUFACTURING 
CORPORATION, and the balance sheet of said corporation as Oe 
September 30, 1957, scéeieu ‘and certified by l.YBRAND, upon 

“which POLORON PRODUCTS, INC, relied to its detriment; and 

WHEREAS, POLORON PRODUCTS, INC. has promised and 
agreed diligently and conscientiously to prosecute its aforesaid’ 
claizs against LYBRAND and to assign, grant and sell to DYNAMARK 
CORPORATION Seventy-Five Percent (75%) of the proceeds of said ; 
claims and causes of action against LYBRAND, as further con- 


sideration for DYNAMARK CORPORATION'S entering into this 
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Settlement Azreement. 


; ’ 
NOW, THEREFORE, in consideration of the promises 


and representations hereinabove and hereinafter stated, the 
parties hereto agree as follows: ‘ i 
. . 4 > 


aan "1. POLORON PRODUCTS, INC., POLORON PRODUCTS OF 

INDIANA, INC., SAMUEL LEVITT, CARL LEVITT, and ayia, 
eacl severally and mutually agree to execute a sutua2 
Release, in the form attached hereto as Exhibit A, releasing 
and forever discharging each other, and the successors, 


heirs and assigns of each other, of and from all manners of 


actions, causes of action, suits, claims and demands set 


Cn ne 


forth, or which arise out of any and all transactions ¢om— } 


‘plained of, in the complaint as amended in the action in the See 


United States District Court for the Southern District of New 
York entitled he hsssine Corporation, et ee Poloron aaa 
Of Indiana, Inc., et al, No. 70 Civ. 5225, and in the 
conplaint in the action in on Supreme Court of the State of 


New York, County of New York, entitled Poloron Products, Inc. 


been complained of with respect thereto in either or both 
complaints in said actions, or arising out of or based upon 


the institution, prosecution, defense, conpronmise or- 


settlement of those actions. . Ae epee 


1 en 


‘* 
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2. The parties hereto agree to execute stipula- 


tions to disniss the complaints in the actions described in 


the preceding paragraph. 


- . 


ma e #- 
—— 


3. POLORON PRODUCTS, INC. and POLORON PRODUCTS 


OF INDIANA, INC, agree to pay to DYNAMARK CORPORATION at: - 


_ the time of execution hereof one-half (1/2) of the amount 


' of the Comaissions now due and owing to SEOAMARE CORPORATION 


and now being held under claim of right by POLORON PRODUCTS 


OF INDIANA, INC., said amount having been represtated by 


POLORON PRODUCTS OF INDIANA, INC. to be $187,108.78,’ and 


one-half (1/2) thereof, being $93,554.39, 


4. POLORON PRODUCTS, INC. hereby agrees ‘to. 


execute the Assignment of Proceeds attached hereto as Ex- 


hibdit B,. \ 


5. POLORON PRODUCTS, INC, hereby agrees and 
pledges to prosecute its claims and causes of action 
against LYBRAND, as hereinabove described, aipie asp and” 


conscientiously, to a successful conclusion, ~ % 


awaee 


ie eee : : 215. Ais a 


F EXHIBIT B TO LEVITT AFFIDAVIT 


+6. POLORON PRODUCTS, INC. agrees to pay Twenty- 


Five Percent (25%) of the out-of-pocket costs of the liti- 


gation which it shall bring against LYBRAND, the balance, 


Me ecm 


or Seventy-Five Percent (75%) shall be paid by DYNAMARK 


CORPORATION. The out-of-pocket costs, for purposes of 


rene nema =F 


this Agreement, shall be as follows: filing fees; deposi- 
tion and hearing transcripts; expenses of Xeroring or . 
other duplication of documents; essential transportation 
expenses; and other costs directly and specifically related 
to the conduct of the litigation; providing, however, that 
POLORON PRODUCTS, INC, and DYNAMARX CORPORATION will each.” 
bear the costs of the transportation, roon and board ex- 
penses, if any, of their own officers .or employees whose 
‘presence may be required for testimony at depositions, 
hearings or trial. 
7. %&If a counterclaia is filed by LYBRAND 
against either or both POLORON PRODUCTS, INC. or its subsid- 
jary, POLORON PRODUCTS OF INDIANA, INC. and/or SAMUEL 
LEVITT, CARL LEVITT and JAY LEVITT, the parties hereto 
as defined in Paragraph 6, except attorneys fees, 
agrec to pay the costs/of defending against said counter- 
claim and any judgment which may be obtained upon it by 
LYBRAND, ie te wie prorata basis as set forth above; that 
is Seventy-Five Percent (75%) payable by DYNAMARK CORPORATION 
and Tweuty-Five Percent (25%) payable by POLORON PRODUCTS, 


. INC. , aby 


8. Irrespective of the amount of the recovery 
obtained by POLORON PRODUCTS, INC. in the prosecution of 


its claim against LYBRAND, and even if no recovery whatsoever 
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. 
. 


- 


is obtained ia said litigation, the parties hereto under— 
Stand and intend that this Settlement Agreement shall 


terninate, settle and compromise, all claims, causes of 


action, demands, or the-like vhich POLORON PRODUCTS, INC. 


and POLORON PRODUCTS OF INDIANA, INC., or either of ‘them, 


shall have against DYNAMARK CORPORATION, SAMUEL LEVITT, 
CARL LEVITT or JAY LEVITT, 


and settle all manner of demands, causes of action or 


‘-Clains which DYNAMARK CORPORATION, SAMUEL LEVITT, CARL 


LeViiT or JAY LEVITT, or any of t has of shall have -- 


against POLORON PRODUCTS, INC. and POLORON PRODUCTS OF 


INDIANA, INC., and in particular, POLORON PRODUCTS, INC. 


and POLORON PRODUCTS OF INDIANA, INC. shall have no fur- 


_ther obligations of any kind, including obligations to 


pay any sum of money to DYNAMARK CORPORATION, SAMUEL 


LevitT, CARL LEVITT or JAY LEVITT, and the latter parties 


shall have no odligation to pay to POLORON PRODUCTS, INC. 
and/or POLORON PRODUCTS OF INDIANA, INC. any further sum 


‘of money, except as provided in Paragraphs 6 and 7 above. 


9. All parties agree to execute whatever 


: 


‘docuzents are necessary at any time to effectuate the pur- 


poses of this Agreenent, including but not limited to any 
and all documents necessary to effect the assignment of 


the proceeds of the claim of POLORON PRODUCTS, INC 


against LYBRAND as hereinabove described to DYNA}IARK 


CO2PORATION, 4 


10. If any portion of this Agreement shall 


be invalidated by any court of competent jurisdiction, 


and shall terminate, ‘compromise 


cmaee 
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EXHIBIT B TO LEVITT AFFIDAVIT . : 


and Said portion of this Agreement shall be held unenforce- 

able, then said provision or portion of this Agreement 

shall be treated for all purposes as being non-existent, k . 
and in ali other respects the parties hereto shall be § 


bound by the remaining provisions of this Agreement, 


CRO REET ate on <emnee ey SPORE: Rntennee 


DATED this day of , - 1971, 
ga cigae wimeeninbineiae ee 


POLORON PRODUCTS, INC, 


Attest: 
Secretary ; 
POLORON PRODUCTS OF INDIANA, INC, 
Attest: ; 
ie By “+ a ae Serer ities 
Secretary a 
DYNAMARX CORPORATION 
By 
_ 
= Attest: 


secretary Samuel Levitt i 


: i Carl Levitt 


. Jay Levitt 


¢ 
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SWORN TO DECEMBER 10, 197 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


POLORON PRODUCTS, INC., 


Plaintiff, 4FPIDAVIT 
~against- 
$ 72 Civ. 3884 
LYBRAND, ROSS BROS. & HONTSO*SRY (wec) 
(new known 2s Coopers & Lydrend), : é 
Defendant and : 


Third-Party Plaintiff, 


-against- 
POLORON PRODUCTS OF INDIANA, INC., 
SAHUSL LEVITT, CARL LEVITT, J/Y : 
ZSVITT, DYNAMARK CORPORATION and 
SZORGE FEIVELL, : 
Third-Party Defendants. : 
SLL OLS LL ELS ED ES SS CLE SS SS ERED LO Si Gt eS a OD ed ee ee emai ame x 


) 
: SS.: 
COUNTY OF NEW YORK ) 


MENAHEM JACOBI, being duly sworn, deposes and says: 

1. I am the secretary-treasurer of Poloron Products, Ine. 
("Poloron"), plaintiff in the above-entitled action. I make 
this affidavit in support of motions to dismiss countercla‘ms 
and third-party claims interposed by defendant Lybrand, Ross 
Sros. & Montgomery ("Lydrana"), and in opposition to Lybrand's 
motion to dismiss, or for summary judgment on the amended com- 
plaint. 

2. I was one of the representatives of Poloron at the 


closing of the purchase by Poloron of Levitt Manufacturing 


Corsoration ("LMC") in 1967, and I am fully familiar with the 


fee 


cts and circumstances Surrounding that purchase, including. 


Lydrand's role therein. 


$y © = 


> 
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| 
4 ‘ 
{ 
I : oe 
° | 3. Polorsn, a Publiciy held corporation since 1955, 
ma: ufacture of picnic goods and 
uiztent. Prior to the purchase of LMC, Poloron decided to 
ield of leisure-time activities. Accordingly 
LMC, a manufacturer of lawnmowers, 


in the hone thet Luc Would become a profitable company. 


8 eee + 
eee rear eenemenae een e 


*+ Poloren purchased Lit from third-party defendants 
23%, Carl Levits ang Jay Levitt ("the Levitts") in 
1c changed its name to Poloron Products of 


-f4cee aA 


SGT ESs o ane. ("Polercn-Indiana"), 
OLS2SI'S RELIANCE UPON LYBRAND 
Saas 0 LYBRAND 


+ <=/Orand contends that it cannot be held liable for 
j 445 sondust fn connection with auditing LMC's finencial records 
: 


certify the balance Sheet. Lybrand 


2.39 =5s5erts 2nat, in purches =g LMC, Poloron reliea exclusively 
' UDON representeass r 


Ons Dy the Levitts concerning the financial 


mn of sheir company. This simply is not true. 


i 
| ° Asuzn Poloron relied, at least in Part, upon the 
i Levit<s' indennification egreensnt and the concomitant right 
i 
; oo 2e2Ees conmssions, the far mora important factor upon which 
! Polorsn relied in Purchasing LHC was the Lyorand audit of the 
' 
' =e t2S8ne%e7 Statements, and the Lybrand balance Sheet. 


stance was placed much more heavily upon the 


i) Lyorena @uiit desause we hes S2rious reservations as to the 
' 
4 Levices' finencial bositions and their adility to meet possible 
, Selisics tn the finencials. 
{ 
3. AS the December 1957 slosing of the purchase of LMC, 
, | es #hish I was present e Ls 


t, tuo of Lybrand's éeccountants, Joseph D. 


1S, Oresented a handwritten balance 


mA 
| 
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sheet. Messrs. Sharp or Jenxins indicated in my presence that 
Lybrand would certify the financial figur es “ith the minor 
exception of inventory valuation, and required reserve for un- 
collectable receivables. 

9. .With respect to inventory valuation, Poloron was 


satisfied that it had sufficient knowledge of the nature and 


value of the LMC inventory. With respect to reserve for receiv- 
adles, the Levitts and Poloron egreed to adjust the reserve 
following a period of actu2l experience in collections after 
the closing. 

10. Unequivocaily, however, Poloron relied upcn the 
assurances by Lybrand's representatives that actual payables | 
and receivables, as they éppeared on the .ybrand bal2nce sheet, 


hat Lyorand would certify them as such. 


r a4 
t 


tt is these certified figures that Poloron subsequently dis- 
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covered were erroneous. The errors were so clearly discoveraetle 


by competent accountants that Lybrand's mistakes are fraudulent. 


——— —— ee 


ll. As Lybrand correctly notes, Poloron and the Levitts 
had agreed that Poloron could refuse to consummate the purchase 
if the audit revealed that Liit's liability exceeded a specified 
figure. The eudit did reveal that the liabilities were greater 
than the agreed figure, and it was a difficult decision for 


Poloron as to whether it should odrogate the transaction. Ye 


weer * 
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ES TT ST 


decided, however, that the total liability, although greater 


-~ 


! 

then anticipated, was not sc large as to compel Poloron 

! 

! to withdraw. Nevertheless, if Poloron had hed any notion that 
the actual liabilities of LC were as far in excess of Lybrand's 


figures as we later learned them to be, it is my belief that 
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she deal would never have oeen consummated. 
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i2. in an odvious attenst to obfuscate the facts, Lybrand 
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vnet Poloron suffered no financial damages as a 
2sult of Lybrand's incompetent audit. Indeed, Lybrand contends 
2 consideration which was paid by Poloron for LMC was 
311,290. These assertions ara completely false. In the purchase 
or LMC, and thereafter, Poloron made a substantial financial 
“nvescaens in LHC, in reliance upon Lybrand's representations. 


13. In addition to paying the sum of $11,200, Poloron 


| 
| 
| 
| 
| 
| 
| 
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2S5Sumec personal guarantees of the Levitts with respect to the 


acsvored ecctcunts of LMC which totalled hundreds of thousands 


cf collars. Since the Levitts were relieved of this personal 
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30 Poloror-indteana totelled $7,877.00. Because Poloron-Indiana 


Sussdiary, it is being liquidated - - 
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mol SolG 2% 2 profit as Lysrand asserts - - and Poloron will 


23i2 portion of its loans. Lybrand’s assertion that 


Sa 3ne very fact thes it is being liquidated. It was 


rofitedie for a few years, but more recently it has shown 


z2 issses each year, which have mor- then offset the earlier 
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’ 
Poloron-indien2 has shown profits over the years is obviously 
| 

i 

! 

i 

' 

‘ 
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! Sustained Sy ?sioron in relying upon that audit. 
' 
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16. The original action Drought among the parttes was 
the Levitts' Dynamarx suit against Poloron-Indiana. After an 
intensive period of litigation, and the transfer of the action 


to New York, the parties, other than Lybrand, settled their 
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dispute. The Settlement egreement betwee; Poloron-Indiana, 


————_ 


the Levitts and Dynamark provided for a cash payment by Poloron 
to Dynamark of $93,554.39 . In addition, Poloron agreed to 
prosecute its own claims, and the claims of Dynemark and the 
Levitts, against Lybrand. It was further agreed that 
would provide Dynamar x with 755 of the proceeds which it 
received from any recovery against Lybrand. 


17. Lybrand's asserted belief that it thought the 


+S ee Re = ES OS eee 


matter was then at an end is cdviously untrue. The stipulation 


of discontinuance Signed by Lybrand was without prejudice. 

18. I have been advised by counsel that the assignment 
of the claims of the Levitts anc Dynamark to Poloron, m2de2 in 
connection with the settlement of an earlier lawsuit, is not 
champertous and is not violative of the provisions of the New 
York Judiciary Law or anycShing else as Lybrand contends. 

19. Nor is there, or has there ever been, any malicious 
prosecution of claims against Lybrand, or conspiracy to defraud 
it. The action brougnt by Poloron is an honest lawsuit to 
recover damages occasioned by Lybrand's incompetent audit. 


THE SECOND COUNTERCLAIM 
a RUA 


20. The second counterclaim asserted by Lysrand against 


Poloron is based upon an account annexed to the counterclaim 


allegedly for the nonpayment of a bill rendered by Lybrand to 
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Polioren-Iinétai2 in the amount of $4,830 for accounting services. 
22. Tne part of the motion addressed to this claim is 
D2s2S upon {ts insufficiency on its very face since the claim is 

: y 


2ssertec az2zinst Poloron-New York, whereas the invoice, on its 


face, insicates that it was rendered to anothér party, Poloron- 
indiena. Accordingly, the clain is Geficient and must be dis- 
=iss22; Lybrand's reminders th2t we operate in a system of notice 
pizecing are inapplicable when the pleading is so obviously 
Geracstive. 


22. lievertheless, the facts giving rise to this 
sus clein should be revealed. Some time after the LMC 
on-New York, Poloron-New York planned a secondary 
its stock to the public. In connection with this 
5», = meeced an accountants' certification of the financia 
reso~as OF whet was then its subsidiary, Poloron-Indiana. Since 
=gor@.& nad fone the work through September 30, 1957, it was 
ained to perform this service. 

23. The audit which Lyorand thereupon performed revealed 
Serepanctes it had earlier failed to find, which give 
39 She present lawsuit. “Recognizing that if it certified 


sures it would leave itself open to possible 


> cereify enyching. Since it was retained to certify the 


Taneniiel sv2cements of Polorcen-Indiena and failed to perform thi3: 
Service, it “as obviously nos paid. 


CONCLUSION 


24. Lybrand has attempted to cloud the real fact of 


ohis lewsuit, whieh is simply that the certified balance sheet 
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was grossly inaccurate and inconpeter ly 


upon Which Poloron reliad petent 
prepared by Lybrand, and caused great damage to Poloron. 


Cozmon sense dictates thas 


32s parties to a Substantial business 


transaction would not retain one of the nation's most proninent 


eccounting firms if they did not intend to rely upon the results 


of its audis. 


25. Polsren was assured by Lybrand at the closing that 


the balance sheet figures for payables and receivables vere 


eccurate and would bea certified, and Foloron Properly relied 


upon that representation. The figures were certified as promised 


but were completely inaccurate. Asa result, Poloron has suf- 


fered “ ‘Sstantial damazas. Lybrand's assertions to the contrar: 
é 


are completely without merit 


—— Muck ed 


ree) a a yy 
FENAH=M JACDSIT 


PS aay of December, 1974. 


CHARLES OFINER 
Notery Public, Store cf Nrw York 
Na, 93-92352790 
Quelifiad m Brons County 
Commussion Exowes March 10, 1974 
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ArFIDAVIT OF MARTIN R. GOLD 


’ motion by Gefendant LySrand, Ross Bros. 2 “ont gomery ("Lybrand") 


for Surmary judgment 


*to dismiss ths complaint or ‘env, and in support 


| SWORN TO DECEMBER 11, 1974 
i : 
S UNITED STATES DISTRICT Court | 
{ SOUTH * DISTRICT OF NEY YORK ; 
Yui 4. ee en eat Se Cia irae Rieti ie eeitie Stine sat aieessca x ' 
{ * . 
li. ae 4 
; SOLGON PRODUCTS, INC., : : 
Plaintirr, 
| niece . APFIDAVIT 
“ ~ : hte YY 
i LY3RarD, ROSS BROS. £ MONTGOMERY $ 
|| (now KNOWN 2S Coopers 3% Lybrand), 
| : 72 Civ. 3884 
i Defendant and 
Third-Party Plai:tirr,  ; 
i! 
i ~against- : ° 
i 
|, 2020801 PRODUCTS OF INDIANA, INC., : 
' SAMUEL Lz CARL LEVITT, JAY ! 
LEVITT (ARK CORPOPETION ana : 
j, GEORGE 
{! 
lj : 
| Third-Party Defendants. 
| 2 
| a ee RD NEGA ——XxX 
|! 
|) STATE ‘OF NEY Yorx ) 
; ee ee 
1, COUNTY OF NEW YORK ) 
ti 
[ MARTIN R. GOLD, being duly Sworn, deposes and Says: 
| 1. I ama mendan Of Gold, Farrell z Marks, attorneys + 
' for Plaintiff Poloxon Products, Ins. ("Poloron") ang third-party 
| defendants Carl Levitt, Jay Levitt, Samuel wevitt ("the Levritts") 
and Georg= Peiwell. I maze this affidavit in Cpposition .o the 
| 
| 


cf the motion by Poloron, the Levitts and Feiwell to dismiss 


: Lydrand's counterclaims ang third-party complaint. 


' 
I: 
2. Lybrand's counterclains ang third-party Claims 


Tor malicious prosecution allege, in Substance, that Poloron, 
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{originally made a motion, pursuant to Rule 11, Fed. R. Civ. Ess 
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the Levitts and Feiwel} commenced lawsuits against Lybrand in 


, ad faith and without any factual or legal grounds. In addition, 


in Lybrand's motion to Gisxiss and for Sumzary Judgment, it 
seeks to have this Court impose financial penalties for bringing 
Re present action. All of these arguments, however, have been 


previously litigated by Lybrand tn this action, and the Court 


hes ruled against Lybrand. 


3. Instead of answering Poloron's complaint, Lybrand 


SO dismiss Poloron's complaint as a sham, and to impose financial 


>; Sanctions asainst Feiwell. nat motion was denied by Judge 


Cnerles =, Stewart, Jr., the Judge to whom the action had pre- 


- Vlously been assigne » in @n order dated March AG, ITS. A copy 


of tneat order is énnexed hereto as Exhibit Cc. 


4. Unsutisfies with that decision, Lybrand sought 


: and obtained Teconsideration and oral argument of its Rule ll 


motion. At the’oral argumens Sefore Judge Stewart On May 2, 1973, 
nydrana'’s counsel argued, as it does on the present motions, 
shat Poloron had suffered no Gamages under Rule 10b-5 because it 
Rad paid the Levitts a nominal $11,200 consideration for their 
2 2 
tustness, shat Poloron's complaint was deficient for a variet 
> : y 


a? reasons including the Durported failure to properly al’ 


‘Scienter, tnat Poloron hed no evidence of an intention by 


Lydrand to Gefraud, and thet this lawsuit had been commenced 


with an improper and ulterto> motive, 
5. After considerin the lengthy oral argument, 
att. 


idevits and memoranda suomitted by the Pperties, Judze Stewart, 


im an order dated May 8, 13972 (Exhibit D), adhered to his 
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‘pravious d 


ow 


sermination that Lybrand's Rule 11 motion was without 


we 


' 6. Judze Stewart's decisions have resolved, against 


iLySrand, the same issues which it has now brought before the 


» the factual and legal Sufficiency of Poloron's 


ns, che purported bad faith in bringing the action, and 


:oR2 propriety of imposing financial Sanctions, 


Stoo enew nea e 


Accordingly, the 


gecisions br Juag2 Stewart have established the law of the case 


on chese issues, and Lybrand is prohibited from relitigating 


w, under different labels, 


7. Since the lesal Sufficiency of Poloron's complaint 


123 been sustsineg by Judge Stewart, Lybrand's motion to dismiss 


Sisuld be denioa,. Since Judge Stewart found that there was no 


“<Mproper purpose in brinsing this lawsuit, the malicious prose-— 


eution counter-claim and third-party complaint should be dis-— 


» @nd the motion to extract financial penalties from 


i Sworn to before nme this 
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MEMORANDUM AND ORDER 


UNITED STATES DIS'RICT COURT 
SOUTIJERN DISTRICT CF NEW YORK 


POLORON PRODUCTS, INC., 


Plaintif£, ‘72 Civ. 3884 
(WCC) 
- against - 


LYBRAND, ROSS BROS. & MONTGOMERY MEMORANDUM 
(now known as Coopers & Lybrand), AND ORDER 


Defendant and ‘ 
Third-Party Plain*iff, 


- against - : FYA/EP 


POLORON PRODUCTS OF INDIANA, INC., 
SAMUEL LEVITT, CARL LEVITT, JAY LEVITT, 
DYNAMARK CORPORATION and GEORGE FEIWELL, 


Third-Party Defendants. 


CONNER, D. J.: 


This is an action by Poloron Products, Inc. 
(Poloron) under Section 10(b) of the Securities Exchange 


Act of 1934 and Rule 10b-5 promulgated thereunder. Presently 


pending before the Court are various motions challenging the 


sufficiency of the claims asserted by the parties to this 
action. In order to render the legal issues presented by 
these motions understandable, it is necessary to set forth 


the relationships of the parties and the procedural history 


“ 


of this action. 
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In October, 1967, Poloron entered into an agreement 
to purchase all of the issued and outstanding stock of Levitt 


Manufacturing Corpozation (LMC) from Samuel, Carl and Jay 


1/ 


Levitt. Coopers & Lybrand (Lybrand) , _ a firm of certified 


public accountants, prepared the financial statement in 


connection with the transaction. 


The agreement provided that in exchange for the 
company, the Levitts would receive a down-payment of $11,200 


in cash and, in subsequent years, Poloron stock, whose market 
value constitutes 3 specified percentage of LMC's future 
earnings. A separate agreement provided that Samuel Levitt 
would continue to he associated with the compary as a sales 
representative; this agreement was assigned to Dynamark 
Co:poration (Dynaumark), a corporation owned and conirolled 


by the Levitts. Poloron subsequently changed LMC's name 


to Poloron Products of Indiana, Inc. (Poloron-Indiana) « 


‘.’ Following the closing of the transaction, Poloron's 
own auditors, Touche, Ross, Bailey and Smart, reviewed the 
books and records of the newly acquired subsidiary, and 
allegedly discovered facts which revealed that LMC had been 


overvalued by approximately $220,000. 


of Poloron-Indiana and, pursuant to its rights under the 


acquisition agreement, withheld funds which otherwise would 


-2- 


Poloron assumed and discharged all of the liabilities 
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MEMORANDUM AND ORDER C 
have been due under the sales representative agreement. 
In May, 1970, Dynamark instituted an action against 
Poloron-Indiana in the United States District Court for 
the Northern District of Indiana seeking to recover the 
commissions which had been withheld. Thereafter, in 
September, 1970, Dynamark obtained an order permitting 


it to amend its complaint to include Lybrand as a defendant. 


In November, 1970, on the motion of Poloron- 
Indiana, the action was transferred to this Court, 70 Civ. 
nF IF suently, an amended complaint was served and 
filed, realleging the claims against Lybrand and adding 
Poloron as a defendant. After some months, however, 
Poloron and Samuel Levitt (the principal figure among the 
plaintiffs) reached an accord. They agreed that the losses 
which they had sustained were principally the result of false 
financial statements prepared by Lybrand, and that the 
pending litigation would be terminated and that all of their 
rights would be assigned to Poloron, which would pursue the 
action against Lybrand alone. The settlement agreement pro- 
vided that seventy-five per cent of any recovery would be’ong 
to Dynamark. These terms were apparently never disclosed 
to Lybrand. Nonetheless, on July 7, 1971, a stipulation 


of discontinuance, without prejudice, signed by all parties 


was filed. 
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Pursuant to the settlement agreement, Poloron 

filed a complaint against Lybrand in the United States 
District Court for the Northern District of Illinois, 71 

C 3137, containing allegations which apparently are sub- 
Stantially similar to those asserted against Lybrand in the 
original action and which track the allegations of ‘the com- 
plaint in the instant action. Before Lybrand answered that 
complaint, the Seventh Circuit Court of Appeals rendered a 
decision which Poloron contends substantially affected its 
ability to proceed against Lybrand. Accordingly, on 
February 9, 1972, Poloron filed a notice of dismissal pur- 


suant to Rule 41(a) (1) (i), F.R.Civ.P. 


Shortly thereafter, Poloron commenced the present 
action. Lybrand served and filed an answer and counterclaims, 
and a third-party complaint egainst Poloron-Indiana, Carl 
Levitt, Jay Levitt, Dynamark and George Vasiensi ou first 
counterclaim contained in Lybrand's answer alleges that Poloron 
instituted the second and third actions maliciously and without 
probable cause. The second counterclaim mmr recovery for 
an alleged debt of $4,830 for professional services rendered. 


The third-party complaint seeks indemnification for any 


judgment which Poloron may recover against Lybrand. 


The parties subsequently made the motions which are 


Presently pending before the Court: 
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MEMORANDUM AND ORDER C 


1) On September 24, 1974, Poloron and third- 
party defendants Carl Levitt, Jay Levitt, Dynamark and 
George Feiwell moved pursuant to Rule 12(b) (6), F.R.Civ.P., 
for an order dismissing the two counterclaims asserted in 
Lybrand's answer and the second claim for relief contained 


in Lybrand's third-party complaint; 


2) on October 7, 1974,Poloron-Indiana moved 
pursuant to Rule 12(b) (6), F.R.Civ.P.,to dismiss the second 


Claim for relief contained in the third-party complaint; 


3} on November 6, 1974, Lybrand moved: a) pursuant 
to Rule 12(b) (6), F.R.Civ.P., to dismiss the complaint for 
failure to state a cause of action and on the ground of res 
judicata; b) for summary judgment pursuant to Rule 56, F.R. 


Civ.P.; and, c) for an award of attorney's fees; 


4) on November 25, 1974, Poloron-Indiana moved 
pursuant to Rule 56, F.R.Civ.P.,for ,ssummary judgment as to 
the second claim for relief contained in the third-party 


complaint on the ground that it is time-barred. 
ae 


The Main Action 


The threshold question presented by Lybrand's motion 
to dismiss the complaint on the ground of res judicata is 
whether Rule 4l(a) (1), F.R.Civ.P., the so-called "two dismissal" 


.rule, bars this action. 


Seep! ; ship See ch Se eT 
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Rule 41(a)(1) provides two methods by which an 


ction may be voluntarily dismissed without court order: 


"an action may be dismissed by the plain- 
tiff without order of court (i) by filing 
a notice of dismissal at any time before 
service by the adverse party of an answer 
or of a motion for Summary judgment, 
whichever first occurs, or (ii) by filing 
a stipulation of dismissal Signed by all 
parties who have appeared in the action." 


The Rule, however, restricts the right of dismissal by notice: 


"Unless otherwise stated in the notice of 
~ dismissal or Stipulation, the dismissal 
is without prejudice, except that a notice 
of dismissal operates as an adjudication 
upon the merits when filed by a plaintiff 
*“o has once dismissed in any court of the 
ited States or any state an action based 
On Or including the same claim." Rule 41 
(a) (1), F.R.Civ.P. 


he ee Ide gs 
ie Ame 1 ‘ 


pS as undisputed that the Indiana-New York action 


and the Illinois action were "based on or including the 


same claim." Moreover, the Illinois’ action was unquestionably 


terminated by a notice Of dismissal. Plaintiff, however, 


contends that the present action is not barred by the two- 


dismissal rule since L) a dismissal by notice which follows 


a dismissal by Stipulation does not operate as an adjudi- % “ 


cation en the merits, and 2) it was not the plaintiff in the 


Indiana-New York action and therefore the Illinois action ° : 


was not dismissed by "a Plaintiff who has once dismissed." 
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Insofar as concerns the first contention, the two- 
dismissal rule, on its face, is literally applicable whenever 
a notice of dismissal is filed by "a Plaintiff who has once 
dismissed * * * an action based on or including the same 
claim." The rule makes no distinction as to how the prior 
dismissal was effected, so long as the Plaintiff was re- 


Sponsible for it, 


As to whether a dismissal by stipulation of the 
Parties under RuJe 41(a) (1) (ii) shoula be considered a dis- 
missal by the Plaintiff, Rule 41(a) (1), as noted above, spe- 
cifically provides that stipulation is one of the two ways 


in which a plaintiff may dismiss an action. Wright and Miller, 


Federal Practice and Procedure: Civil §§ 2363, 2364 (1971). 


I can find no reason to conclude that the rule was 


not intende” to Le interpreted as it is written. Ss, far as 


I can find, no court has ever done so although, in fairness, 


I should say that apparently no court has ever addressed this 


Precise question. 


Two commentators have discussed this or an analogous 


Situation. Professor Moore states that: 


however, as to whether 
Owing a dismissal by 


Ould not apply in 
However, the language of the 
rule is Susceptible to varying constructions, 
Since it states that '* * * a notice of 


ie Rt saan 


ep es ee 
See 82 


TP Soe hee, 2° Per a 


only the second diwmissal whose nature is critical. 


and Miller, supra at § 2368. 
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dismissal operates as an adjudication on 
the merits when filed by a plaintiff who 
has once dismissed . ..- an action . - - 
(Italics added)." 5 Moore's Federal Practice 


y¥41.04 at 1047-48 (2d Ed. 1974). 


In a footnote to the latter passage, Professor 


Moore adds that 


“unlike many stipulations that require 
court approval to be effective * * * a dis- 
missal by stipulation under Rule 41(a) (1) does 
not * * * and therefore the stipulated dis- 
missal is by the plaintiff * * * ." Moore's, 
suora, 41.04 at 1048 n.17. 


In a Commentary in the Federal Rules Servicey the 


view is expressed that the two-dismissal rule should apply 
even where the first dismissal was by court order under 


Rule 41(a)(2),provided it was with the plaintiff's consent: 


"Apparently, however, it is immaterial 
whether the first dismissal was by court 
order, as under Rule 4la(2), as long as it 
was taken at the plaintiff's instance." 

4 Fed. Rules Serv. 927, 928 


Thus, both commentators have apparently recognized 


that the rule literally applies in the present circumstances. 


The only decisions which are to any degree instructive 


here likewise tend to lead me to the conclusion that it is 


it immaterial whether the first dismissal is in a federal or 


Wright 


Rule 41(a) (1) specifically makes 
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@ state court. See Rader y. 


Baltimore ¢ O.R. C 
et: CO. 
F.2d 980, 986 (7th Ciz:}; 


O., 108 
cert. denied, 309 U.S, 682 


(1940). Ana in Cleveland Trust Co. y. Osher & Reiss, inc., 

inner. § Reiss, Te, 
31 F.Supp. 985, 1009 (E.D.N.Y, 1939}, the Court Stated, in 
dictun, 


that the ‘two-dismissal rule would @apply even where 
the first dismissal took place befor 1e effective date 
of Rule 41. 


However, the action was not dismissed because 


therefore 


Thus, the courts have apparently recognized that 
an initial voluntai, dismissal, under any rule, followed by 
dismissal under Rule 41 (a) (1) (i), 


an adjudication on 


a notice of 


Operates as 


the merits, See Wright Yd Miller, 


supra 
§ 2368. 


was filed by a Plaintiff who had once voluntarily dismissed, 


Although the first 


by Dynamark, 


Rt Plaintiff, while 


by virtue of its Seventy-five per cent share 


in any 
recovery, is a 


nd was the real Party in interest in all 


three 


fe 


’ rm 
- ° - 
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not be defeated by a change in the nominal parties, without 
a change in the real party in interest. Although Robertshzw- 


Fulton Controls Co. v. Norma Electric Corp., 10 F.R.D. 32 


(D.Md. 1950), involved a different situation, in which the 
change was in the nominal defendants, the following comments 


of the Court are helpful here: 


"It is argue? on behalf of plaintiff 

that before Rule «1(a)(1) can be given the 
interpretatica which we place upon it, the 
defendants in »oth suits must be the same. 

* With this we do not agree. [A]t the time 
the notice of dismissal was filed in this court, 
the real defendant in this suit was actually 
the same defendant as in the previously dis- 
missed New York suit * * * . It is precisely 
the pursuit of such duplicative, wasteful and 
harassing litigation that the 'two dismissal' 
Rule aims to discourage and prevent." 10 F.R.D. 
&t: 35 


For the reasons stated, this Court is impelled to 


conclude that this ac .u. 1s barred by the two-dismissal 


rule. 
aziz 


The Counterclaims 


The counterclaims interposed by Lybrand are merely 
permissive counterclaims within the meaning of Rule 13(b), 
F.R.Civ.P.; they are not compulsory counterclaims under 


Rule 13(a) since they do not arise out of the same transaction 
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or occurrence that is the subject matter of plaintiff's 
Claim. Although the success of the first counterclaim 
for malicious prosecution depends upon the failure of 
plaintiff's claim, it does not "arise" until the action 
has been terminated in favor of the defendant. Rosemont 
Enterprises, Inc. v. Random House, Inc., 261 F.Supp. 661, 
695 (S.D.N.Y. 1966); Slaff v. Slaff, 151 F.Supp. 124, 125-26 
(S.D.N.Y¥. 1957 ; Park Bridge Corp. v. Elias, 3 F.R.D. 94 


(S.D.N.¥. 1943); 3 Moore, supra {13.13 at 13-308. 


. 


{2 The second counterclaim is fur moneys allegedly 
owing for professional services and is entirely unrelated 
} 

+: to the plaintiff's claim under the securities laws; in no 
i way can it be said to arise out of the same transaction or 


occurrence as the main claim. 


It 1s well settled that permissive counterclaims 


require an independent basis of jurisdiction, Warren G. 


Kleban Engineering Corp. v. Caldwell, 490 F.2a 800, 802 
(Sth Cir. 1974); Chance v. County Bd. of School Trustees, 


332 F.2d 971, 973 (7th Cir. 1.64); Lesnik v. Public 
industrials Coro., 144 F.2d 968, 976 n.10 (2d Cir. 1944); 
tahl v. Paramount, Inc., 167 F.Supp. 836, 837 (S.D.N.yY. 

1958). Since these counterclaims Clearly do not raise 
feceral questions, aii since Pol ron and Lybrand are both 


New York citizens, there is no basis for jurisdiction in 


this Court. 
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Lybrand's motion for an award of attorney's fees 
is denied. A successful party may obtain an award of 
counsel fees only where expressly authorized by statute 
or by contract, or where his Opponent acted vexatiously 
Or in bad faith. Hall v. Cole, 41. U.S. 1, 4(1973); see 
Demsey & Associates, Inc. v. S.S. Sea Star, 500 F.2d 409, 
411 (2d Cir. 1974). Lybrand has not Satisfactorily shown 


that Poloron's behaviour was vexatious or in bad faith. 


The complaint and the ccanterclaims are hereby 


dismissed. 


SO ORDERED. 


WILLIAM . CONNER 


United States District Judge 


Dated: New York, New York 


April 3, 1975 
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FOOTNOTES 


Coopers & Lybrand was previously known as Lybrand, 
Ross Bros. & Montgomery. 


George Feiwell represented the Levitts in connection 
with the acquisition agreement aid Dynamark in the 
first litigation. 


Although denominated a third-party defendant, Samuel 
Levitt has apparently not been served. 
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NOTICE OF APPEAL 
RUGEES HUSBARD & REED 
Attorneys for Defendant and 
Tnird—Party Flaintif?f 
Lybrand, Ross Bros. «& 
montgomery, ete. 
One Wail Street 
New York, New York 10095 
BUTEIN, HAYS, SKLAR & HERZBERG 
Attorneys Tor Third-Party; 
Defendant, Poloron Products 
or Indiana, Inc. 
200 Park Avenue 
new York, New York 109017 « 
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AFFIDAVIT OF WILLIAM M. BARRON 
SWORN TO MAY 28, 1975 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


POLORON PRODUCTS, INC., 
Plaintiff-Appellant, 
- against - Docket No. 75-7271 
LYBRAND, ROSS BROS. & MONTGOMERY 
(now known as Coopers & Lybrand), AFFIDAVIT IN SUPPORT 
OF MOTION TO DISHISS 
Defendant and Third- APPEAL 
Party Plaintiff- 
Appellee, 
- against - 
POLORON PRODUCTS OF INDIANA, INC.,: 
SAMUEL LEVITT, CARL LEVITT, JAY 
LEVITT, DYNAMARK CORPORATION and 
GEORGE FEIWELL, 


Third-Party 
Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


WILLIAM M. BARRON, being duly sworn, deposes and 


1. I am associated with the firm of Hughes Hubbard 
& Reed, attorneys for defendant and third party plaintift- 
appellee Coopers & Lybrand (“Lybrand”), am a member of the Bar 


of this Court and am familiar with the facts and proceedings 


herein. I make this affidavit in Support of Lybrand's motion 


to dismiss the appeal herein. 


244 A 


AFFIDAVIT OF WILLIAM M. BARRON 


2. As hereinafter set forth, the appeal herein must 
be dismissed because the plaintiff below, Poloron Products, Inc. 
("Poloron"), and Lybrand have settled their claims against 
each other and have executed mutual releases. 

3. The action whose dismissal is the subject of 
this appeal was commenced by Poloron in 1972. The complaint, 
as amended, purported to allege a claim under Rule 10b-5 for 
damages suffered by Poloron in connection with its 1967 pur- 
chase of all of the issued and outstanding stock of Levitt 
Manufacturing Corporation (“LMC"). A copy of Poloron's 
amended complaint is annexed hereto as Exhibit A. 

4. Lybrand's answer to Poloron's amended complaint 
denied the material allegations thereof and asserted two coun- 
terclaims, the first alleging the malicious prosecution of 
successive actions on the same claim, and the second being 
for the sum of $4,830 due on account. Lybrand also filed two 
third-party ciaims against the prior principals of LMC and 
others for contribution or indemnity, fraud and malicious 
prosecution. 

5. On April 3, 1975 the Hon. William C. Conner dis- 
missed Poloron's amended complaint with prejudice and dis- 


missed Lybrand‘s counterclaims and third-party claims without 


prejudice. A copy of the District Court's Memorandum and 


Order is annexed hereto as Exhibit B. 
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6. Lybrand and Poloron thereupon entered into settle- 


ment discussions, reached an agreement and exchanged releases. 
A copy of their settlement agreement is annexed hereto as 
Exhibit C. 

7. However, Poloron's action against- Lybrand had 
been brought in accordance with a prior agreement with the 
persons who had sold the LMC stock to it. A copy of this 
agreement is annexed hereto as Exhibit D. In the agree- 
ment, Poloron had promised to file suit against Lybrand 
and give 75% of any recovery to Dynamark Corporation, the 
sellers’ wholly-owned corporation. (Exhibit D, para. 3). 
Polor-n also agreed to assign its purported claim to Dyna- 
mack Corporation on demand if Dynamark paid Poloron for the 
litigation expenses it had incurred. (Exhibit D, para. 5). 

8. In the course of the settlement discussions be- 
tween Lybrand and Poloron, it became apparent that Dynamark 
Corporation might demand an assignment from Poloron of the 
claim against Lybrand so that Dynamark could appeal from the 
order of dismissal anu, if successful, prosecute Poloron's 
amended complaint itself. Lybrand informed Poloron of its 
belief that an assignment to Dynamark would be champertous 
and invalid, but stipulated that the release given to Lybrand 
would not include the purported claim set forth in the amended 
complaint if that claim was validly assigned to Dynamark 


Corporation. (Exhibit C, para. ia 
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9. Upon information and belief, no assignment to 
Dynamark has occurred to date. 

10. Even if an assignment to Dynamark were executed, 
it would be champertous and invalid under Section 489 of the 
New York Judiciary Law. That statute vrovides in pertinent 


part as follows: 


"“{N]o corporation or association, 

directly or indirectly, itself or by or 

through its officers, agents or em- 

ployees, shall solicit, buy or take 

an assignrent of * * * a * * * thing in 

action, or any claim or demand, with 

the intent and for the purpose of bring- 

ing an action or proceeding thereon; * * *," 
Any assignment to Dynamark would therefore be invalid unless 
Dynamark did not demand the assignment “with the intent and 
for the purpose” of bringing an action or proceeding on the 
assigned claim. Upon information and belief, if there is an 
assignment to Dynamark, Dynamark's sole purpose in taking such 
assignment is to pursue the present appeal and, if successful, 
to prosecute the claim which Poloron has chosen to abandon. 
Because such assignment to Dynamark is invalid, Poloron's release 
of claims agains. Lybrand (Exhibit C, para. 1) by its terms 
extinguished the claim set forth in the amended complaint. | 
The present appeal is therefore moot and must be dismissed. 
WHEREFORE, Lybrand respectfully requests that its 


motion be in all respects granted. ” 


caueee rere ae 


William M. Barron 
Sworn to before me this 


Wi" aay of May, 1975 
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EXHIBIT C TO BARRON AFFIDAVIT 
SWORN TO MAY 28, 1975 
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April 22, 1975 


Howard Weinreich, Esq. 
Botejin, Hays Sklar & Herzberg 
200 Park Avenue 

New York, New York 10017 


Re: .Poloron Products, Inc. v. Lybrand, 
‘Ross Bros. & Montgomery v. Poloron 
Products of Indiana, Ine.;, et al. 
72 Civ. 3884 (S.D.N.Y.) ee pee 


—~ 
ve. 


Dear Mr. Weinreich: | 

This letter will confirm the agreement which 
has been reached between your eters Poloron Products 
inc. ("Peioren’) and Poloron Products of Indiana, ely 
("Poloron Indiana") and our Leones Coopers & Lybrand 
("Lybrand"), formerly known as Lybrand, Ross Bros. & 
Montgomery, with respect to the awbeve captioned Liti- 
gation. As you know, the Court on April 3, 1974 ordercd 
the dismissal with prejudice of the claims against 
Lybrand set forth in Poloron's March 11, 1974 amended 
complaint (the “Amended Complaint") and ordered the 
Gismissal without prejudice of Lybrand's countercleims 
and third-party clains. You have informed us that 
Poloron may assign to Dynamark Corporation all right 
Which Poloron may have to appeal from the April 3, 1975 
order of dismissal, together with any and all right to 
further pursue its claim for damages as set forth in 
the Amended Complaint. 


The texrms of our agrecment arec’‘as follows: 


1. Poloron and Poloron Indiana hereby 
release Lybrand from any and al) claims for 
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Howard Weinreich, Esq. 2 


actual or exemplary damages which they may have 
against Lybrand, except that this release shall 
not affect or impair the validity of the above- 
mentioned assignment by Poloron or the above- 
described claim being assigned to the extent it 
is validly assigned to Dynamark Corporacici. 
Poloron has been advised that Lybrand, for reasons 
unrelated to this release, considers such assign- 
ment to be invalid, and nothing contained herein 
shall operate to waive or in any way affect or 
jiwpair any objection which Lybrand has to such 
assignment. 


2.  Polcron and Poloron Indiana hereby agree 
to pay over promptly to Lybrand, by cash or 
certified check, any and all monies which cither 
of them may receive by virtue of any judgment 
which may be entered against Lybrand in favor 
of Poloron, Poloron Indiana, Dynamark Corporation, 
Samuel Levitt, Carl Levitt, Jay Levitt, George 
Feiwell, or any of them, in any legal proceeding 
now pending or hereafter commenced; provided, 
however, that in *ieuv of making such payment te 
Lybrand, or in addition therete, Poloron and,’or 
Poloron Indiana shall upon demand from Ly* rand 
assign to Lybrand any and all right which they 
may have to share in or receive the proceeds of 
any such judgment. 


c ayrees to deliver 


3. Poloron hereby further 
ied check, the sum 


to Lybrand, by cash or certif 


of $9,830 on or before May 2, 1975. 


4. Lybrand hereby relcases Poloron and Poloron 
Indiana from any and all claims for actual or exemn-~ 
plary damages which it may have against thon, it 
being understood, however, that said releuse by 
Lybrand shall in no way affect or impair Lybrand's 
rights with respect to the assertion by it of any 
cause or causes of action which it may have against 
Dynamark Corporation, Samucl Levitt, Car) Levitt, 
Jay Levitt, George Feiwell or against any person 
or entity whatsoever other than Poloron and Poloron 
Indiana, all of which rights Lybrand expressly 
reserves. mi 


on 
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5. This agreement shall be inter- 
preted in accordance with the laws of 
the State of New York. 


ly and accurately : sete forth the terms 
‘ rs & Lybrand, please so in- 
ed copy of this letter in 

ing it to us. f 


Gicate by exe 
the space ind 


Very truly yours, 


HUGHES HUBBARD & REED 


By 


nA am 


Attorneys for Coopers & Lybrand 


=D TO’ AND ACCEPTED 
: ¥Y OF APRIL, 1975 


iets theta ot ie SKLAR & HERZBER 


G 
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orneys for Poloron Products, Inc. 


Btte 
id Poloron Preducts of Indiana, Inc. 
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EXHIBIT 3 TO AFFIDAVIT OF MARTIN R. GOLD 
SWORN TO JUNE 4, 1975 


May 2, 1975 


Howard L. wWeinréich, Esq. 
Botein, Hays, Sklar & Herzberg 
200 Park Avenue 

New York, New York 10017 


Re: Poloron Products, Ine y, 


Lybrand, Ross Bros. & ‘ont gomery, ec ai, 


This is to confirm the agreement we have reached 
on behalf? of our Clients, which is as follows: 


Dear Howard: 


1. We are authorized to, and shall innediately 
file a notice Of appeal on behalf of Poloron Products, Inc. 
in the abov. matter. 


Poloron will assicn 
nd to Dynamari: Corporation 
ment of June 25, 1971 between 
loron, and our recent correspondence on the 
Subject. 


3. The dispute which has arisen concerning the 
expenses required to be paid Pursuant to that agreement at 
the tine of Sich assignment is conpromised and Settled be- 
twee our Clients, the agreement beins that Dynamark shall 
pay the sum of $4,500 to Pcloron at the time of the assign- 
ment, in setilement Of ali such Claims. 


4. As soon after the consummation of such assign~ 
ment as may be practicable, Dynamark Shall move the Court for 
an order Substituting itself as Plaintiff in the above action 
for Poloron. 


Sincerely, 


Martin R,. Gold 
PRG: adk 


Sec: George Feiwell, Esq. 
‘Ir. Jay Levitt 
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SWOR! TO JUNE 4, 1975 


FOR GOOD AND VALUABLE CONSIDERATION, receipt of which 
is hereby acknowledged, Poloron Products, Inc. does hereby 
ass -.gn and convey to Dynamark Corporation all of its sights 
in and to the claims set forth in its Amended Complaint against 
Lybrand Ross Bros. & Montgomery, et al, 72 Civ. 3884 (S.D.N.Y.) 
including the right to appeal from the April 3, 1975 order of 
disaissal filed in that proceeding. | 

This assignment is given pursuant to Paragraph 5 of 
@ Letter Agreement dated June 25, 1971 by and between Dynamark 
Corporation and Poloron Products, Inc. ) 

IN WITNESS WHEREOF, che undersigned corporation has 


executed this assignment the "5 day of May, 1975. 


Coed 


President 


t 
. 
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EXHIBIT A TO AFFIDAVIT OF MARTIN R. GOLD 
SWORN TO JUNE 5, 1975 


April 23, 1975 


William H. Barron, Esq. 
Hughes, iubbard & Reed 
One Wall Street 

New York, ticw York 10005 


? 
4 


Re: Poloren Products, Inc. v. Lybrand, 
Ross Bros. & Montgomery v. Poloron 
Products of Indiana, Enc... Gt al. 
72 Civ. 3824 (S.D.u.¥.) 


Near Pill: 


Enclosed is an executed copy of the letter settlement 
agreement cated April 22, 1575, which I have signed on kehalf 
of my clients. 


Confirming our earlier uncerstandine with respect to 
the agreement, you have acknowledged that in the event f an as- 
Sicnment of Poloron's claim to Dynanmarl: az contemplated under the 
agreenent, thre may not be suszficient tine prior to the time 
in which an apveal by Plaintiff may be noticed in which to -*- 
tain a substitution of parties. Accordingly, you have recec¢nizec 
that it may be necessary in the case of such an assignment for 
Dynamark to pursue the appeal in Poloron's name. If such be 
the case, however, Poloron will use its best efforts to pronpt- 
ly obtain a substitution of parties substituting bynanark as 
Plaintiff for Poloron. 


Sincerely, 


Howard L. Weinreich 
EBLW:sm . re: 


enc. 


be: Mr. David Hanania 


STATE OF NEW YORK  ) 
COUNTY OF NEW YORK ) 
TUUGLAS NORDLINGER, being duly sworn, deposes and says 
that deponent is not a party to the action, is over 18 years of 
age and resides at 601 Woodmere Boulevard, Woodmere, New York 11598. 
That on July 10, 1975, deponent served the within Appendix upon: 
Hughes, Hubbard & Reed 
Attorneys for Defendant and Third- 
Party Plaintiff-Appeilee 
One Wall Street 
New York, New York 10005 
Botein, Hays, Sklar & Herzberg 
Attorneys for Third-Party Defendant 
Poloron Products of Indiana, Inc. 
200 Park Avenue 
New York, New York 10017 
by depositing true copies of same enclosed in post-paid properly 
addressed wrappers in an official depository under the exclusive 
care and custody of the United States Postal Service within the 


State of New York. 


Sworn to before me this 


10th day of July, 1975. 


om Dae ; 
fais nw SEN Pai 5 


Notary Fueris: in (queens GO 
- Qual. ms 
4817227 tn 


4517227 - Qual, In Queens 
Comenission Expires Morch 30, 1o7e 
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Received 3 ecoptes of the within 


this___day of___ 


Sign 


Por} Big), 


A@e'ye fer 


